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EDITORIAL 


A BEGINNING 


The Publication Committee desires the unbiased views of the members of our State Bar Associa- 
tion upon two problems: 


(a) “Is the effort entailed in the publication of a journal such as this worth while; in other 
words, will it be of real value to the members of the Association?” 


(b) “Is the form and general character of this first issue in accord with the views of the bar?” 
We urge the members of the bar, in all seriousness, to express their individual views upon these 
points, and particularly now, while this project is still in a formative stage. 


The purpose of the journal will be to furnish the Florida Bar with information which will have 
some real value, and to provide a vehicle for the discussion of our professional problems. Toward 
the accomplishment of this purpose arrangements have been made for monthly publication of the 
journal, and for its distribution without extra charge to each member in good standing of the 
State Bar Association. But no possible effort of the committee can make this journal a real suc- 
cess and a real contributory factor in our future welfare unless the members of this bar will 
lend the journal very real suport. We hope, as time goes on, to see this journal used as a clearing © 
house for worthwhile professional discussion, which will assist both the bar and the court. To 
that end, every member of the bar is urged to contribute, when he can, notes on cases which have 
interested him, or a discussion of any unusual points or of any of the thousand and one problems 
which confront the practising lawyer, for without this cooperation, we cannot hope to succeed. 


PLAN OF PUBLICATION 


The Law Journal hopes to publish each month at 
least one leading article by some well known lawyer. 
A column of “Comment and Law Notes” will be avail- 
able for publication of shorter and more informal 
articles, and general comment from the bar. A page 
will be devoted to news of the State Bar Association 
and its committees; another page to the several local 
bar associations. 


In addition the Law Journal is making arrange- 
ments with certain law schools of the State to the end 
that they may use the journal for the publication of 
law notes, and other items particularly interesting to 
the students as well as to the bar. With this in view, 
the faculties of the law schools of the University of 
Florida and of Stetson University are being asked to 
nominate three students to serve as associate editors 
at each of the institutions. It is hoped that this fea- 


ture of our future issues will increase in importance 
and value. 


Through the courtesy of the Supreme Court of 
Florida, and the very kind assistance of the Clerk of 
~— Court, we will be enabled to publish each month 


and as rapidly as possible, the full text of the opinions 
of the Supreme Court. We also hope from time to 
time to publish other opinions of particular interest, 
or unusual character. In this present issue, for ex- 
ample, is being published an opinion of one of our Cir- 
cuit Judges discussing at some length a most unusual 
question involving the law of descents. 


As time goes on, other departments may be added, 
if they are deemed of actual and practical use to the 
bar. It has been well said that the lawyer is already 
called upon to read too much in order to keep abreast 
of his profession. We hope to publish nothing but 
such matter as the Florida lawyer needs, or should 
need, in his own advancement and the advancement 
of his community. 


ANNOUNCEMENT 


We take pleasure in announcing that Mr. Gov. 
Hutchinson, Secretary of the Florida State Bar 
Association, has consented to act as associate edi- 
tor and will take charge of all contributions to the 
Law Journal affecting the State Bar Association 
and local Bar Associations. 
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~ THE AMERICAN LAW INSTITUTE 


i By GEORGE W. WICKERSHA\M, President 


NOTE. 
Lhis Address was delivered at the Fifth Annual Meeting of the American Jaw Institute at Wachington, D. C., May 12-14, 
1927, and is now reprinted by express permission of Mr. Wickersham. It is believed that ‘oo ‘ew of our lawyers 
realize the magnitude and importance of the work undertaken by the Institute.—Editor. 


Gentlemen of the American Law Institute: 


The rounding out of the first four years of the life 
of the Institute, marked by this its fifth annual meet- 
ing, justifies, and perhaps requires, a consideration 
of our beginnings and our objective and of the nature 
and value of the progress we thus far have made. To 
some of you it may appear superfluous, but to others 
it will not seem amiss, while for the public I think it 
is quite important to state with some particularity just 
_what is the task which the Institute has undertaken. 
For despite many pronouncements, there still exists 
in some minds a misconception of our proper func- 
tion. 

Possibly the implications from the title of our 
organization run far beyond the limits of our task. 
An institute of law reasonably may be assumed to deal 
with any portion of that vast field which is connoted 
by the word “law”; a word which in a democracy may 
imply anything, from laying down or interpreting the 
fundamental organization of the State, to the minutest 
regulations of the habits, manners, dress, education, re- 
ligion or amusements of a people. But taking it in the 
sense in which Chief Judge Cardozo and Mr. Justice 
Holmes have defined it, as the rule which Courts of 
Justice apply in the determination of cases submitted 
to them, and the function of the lawyer as the sound 


prediction of the principle, the rule or the standard © 


which a court will apply in a given case, an institute 
of law may well be supposed to concern itself with 
the study and ascertainment of all those factors which, 
on the one hand, may reasonably be assumed to justify 
prediction and on the other, which courts of justice 
with propriety may employ as bases of judgment. 
Viewed thus broadly, there are scarcely any limits 
to the legitimate activities of such an organization. 
But we came into existence for a more definite purpose 
and with a far more restricted intent. 

You will recall that the Institute grew out of a 
movement in the Association of American Law Schools 
which led to a careful inquiry and study into the 
causes of the existing uncertainty, complexity and un- 
satisfactory nature of American law; a study which 
resulted in the preparation and submission to a con- 


siderable body of American judges and lawyers of a 


report, which was the occasion of a very representa- 
tive meeting of the bench and bar of the country held 


in Washington in February, 1923, at which this Insti- 
tute was incorporated and organized. 

In that report the two chief defects in the Ameri- 
can law were stated to be its uncertainty and its com- 
plexity, and one of the most potent causes of uncer- 
tainty was stated to be “lack of agreement among 
lawyers concerning the fundamental principles of the 
common law.” The report pointed out that law 
encyclopedias, being collections of treatises written 
by different persons, vary greatly from topic to topic, 
both as to the completeness and the accuracy with 
which the authorities are cited and as to the skill with 
which the law is analyzed and stated, and are not, and 
from the very nature of their objects and uses should 
not be either critical or constructive; that what is 
true concerning legal encyclopedias is also very largely 
true in regard to most American legal treatises, in 
which the authors’ point of approach is usually that 
of a photographer; that what the profession needs is 
a restatement which shall be at once analytical, criti- 
cal and constructive; that the chief characteristic of 
such a restatement should be the separation of the 
statement of the principles of law from the analysis 
of the legal problems involved; the statement of the 
present condition of the law, and the reasons in sup- 
port of the principles as stated. 

While the purposes of the Institute in its charter 
were stated broadly to be 

“* * * to promote the clarification and the simplifi- 


cation of the law and its better adaptation to social needs, 
to secure the better administration of justice, and to en- © 
courage and carry on scholarly and scientific legal work,” _ 


the definite undertaking which it adopted was the 
preparation of restatements in concrete form of 
the existing common law of the United States upon 
the great fundamental subjects of the law—such as 
Contracts, Torts, Property and the like. It was esti- 


mated that not less than ten years would be required | 


to cover the major topics of law and it was to enable 


that task to be accomplished within that time that the ~ 
Carnegie Corporation so generously endowed the In- — 
Naturally, we turned to the law schools of — 
the country for scholars competent to carry out this ‘a 
work, which, when done, must be submitted to the — 
Few practition- | 


stitute. 


judgment of the profession at large. 


ers outside of the law schools possess the scholastic 4 
qualifications and still fewer command the leisure re- 
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quired for such an undertaking. Very early in the his- 
tory of the enterprise, a conference of the reporters 
and the Director agreed upon a report which was laid 
before the Institute at its second annual meeting, in 
February, 1924, in which it was recommended that 
the publications of the Institute on a topic should 
consist of the following parts: 

“(a) the Restatement; (b) the accompanying Treatise 

which parts shall be separately printed. 


“That in these restatements the principles shall be 
stated with such fullness as will afford an adequate presen- 
tation of the subject; and the treatises shall contain such 
amplification and illustration, and explanation as shall 
be necessary for the complete understanding and practical 
applications of the Principles.” 


At a later conference between the Director and the 
Reporters, it was agreed that (1) the Restatement 
shall contain principles of law, comment and illustra- 
tions; (2) the principles shall be direct and positive 
statements of law, and shall be printed in separate 
paragraphs before the formal comment. Irrespective 
of the arrangement of chapters and parts of chapters, 
it was also agreed that the sections shall be numbered 
consecutively throughout the topic. At that same an- 
nual meeting, a discussion took place on the floor con- 
cerning the form of the Treatise which should be is- 
sued with the Restatements. Judge Mack, of New 
York, asked the Director whether he meant the Treat- 
ise to contain a complete list of authorities or not? 
Were they to be full and complete, like Wigmore on 
Evidence or Williston on Contracts? Director Lewis 
replied that if by a complete list Judge Mack meant 
that care would be used to secure all the authorities 
upon which any careful lawyer at the present time 
would naturally rely in an important case, he would 
say, yes. If, on the other hand, he meant whether an 
exhaustive list of all authorities was to be published, 
he would say, no. And there was some general dis- 
cussion as to the kind of Treatise each of the Report- 
ers would write. 

While the form of the restatements was thus set- 
tled by the Reporters, no definite action was taken con- 
cerning accompanying treatises. ‘ 

In the annual report of the Director, read at the 
Third Annual Meeting, in May, 1925, he referred to 
the fact that the statements on the title pages of the 
Restatements pointed out that the Treatises had not 
been considered by the Council; that the first problem 
considered by the Institute was to settle on the form 
of Restatement which would accomplish the objects in 
view, namely, the promotion of the certainty and clar- 
ity of the common law, and at the same time be such as 
could be followed with reasonable uniformity in the 
Restatement of every subject; that it had always been 
assumed that the Treatise would represent the indi- 
vidual work of the Reporter as distinguished from 
the Restatement, which represented the work of the 


Reporter and his advisers as a group. 

At that same meeting, there was a discussion on 
the floor respecting the form of Treatise. Professor 
Walter W. Cook, of Connecticut, made some observa- 
tions which led Mr. Williston to ask, “Is what is de- 
sired here a treatise on jurisprudence, or is it a re- 
statement of the law?” Later on, at the same session, 
Mr. Washington, of Tennessee, very accurately stated 
in apt terms what he understood to be the line which 
the Institute was following: 


“This restatement is not to be a statute, or a code, 
like the Code Justinian or the Code Napoleon,” he said, 
“it is not to be a textbook on the general heads of the law, 
like Blackstone and Kent; it is not to be a treatise or serial 
publication stating the law with a citation of authorities, 
such as Ruling Case Law, Corpus Juris and Cyc.; but it is 
to be a concrete restatement concisely made, in different 
sections, of the common law as it is today in the United - 
States. The restatement is to be published in a separate 
volume. The principles are to be direct and positive state- 
ments of the law, and are to be printed in separate para- 
graphs and sections. It shall be accompanied by a treatise 
in separate volumes giving the holdings of the various 
courts and citing the authorities, in all the state courts 
and United States courts, and also containing the reasons 
for the restatement of the common law of the United 
States which shall have been promulgated by the Law 
Institute. If the objects and purposes of the Law Insti- 
tute are successfully accomplished, the lawyer will have 
before him in concise form, in one volume or more, the 
restatement. In other and separate volume accompanying 
the restatement, the treatise, giving all the authorities in 
existence at the time the restatement is made.” 


At the meeting of the Council held December 16- 
19, 1925, there was read an extract from the report 
of the Director to the Executive Committee on October 
30, 1925, concerning the Treatises which were to ac- 
company the Restatement, in which the work done by 
various Reporters on the Treatise was referred to. 
The Director said he had watched with considerable 
interest the reaction from the membership of the In- 
stitute on the drafts of the parelleling Treatises which 
had been distributed the previous March and April; 
that so far as he could see, the minds of the members 
had been very largely occupied with the Restatements, 
and little or no attention had been paid to the Treat- 
ises; that this conclusion was reached because the criti- 
cisms and suggestions received had been confined to 
the Restatements; that he felt that perhaps more at- 
tention would be paid to briefs or monographs which 
would be desigried primarily to justify the Restate- 
ments to those who already had information on, and, 
therefore, had interest in one or more of the subjects; 
these briefs or monographs being confined to a dis- 
cussion of legal theory and to those matters in the 
Restatements which dealt with the not well settled 
principles of law. He said he was also concerned with 
the mounting financial cost of preparing and submit- 
ting tentative drafts of complete Treatises; that, after 
consideration, he had come to the conclusion that as 
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our immediate task was the preparation of a satisfac- 
tory Restatement of the various subjects which we had 
undertaken for restatement, our work should be con- 
fined to such Restatements. This did not mean that 
in submitting tentative drafts of parts of the Restace- 
ment of any subject to the members and the Annua! 
Meeting, that we should not submit anything but the 
draft of the Restatement itself. It was, indeed, essen- 
tial that there be submitted in connection with these 
drafts, additional and corroborating material which 
would assist the membership in comprehending and in- 
telligently criticising the statements made in the Re- 
statement. The Executive Committee thereupon 
adopted a recommendation to the Council to proceed 
according to the Directors’ suggestions. At its meet- 
ing in December, 1925, the Council considered this sub- 


- ject and resolved: That in submitting Tentative Drafts 


of the Restatements to the Membership of the Insti- 
tute and the Annual Meetings, there should be trans- 
mitted with the Restatements or as nearly thereafter 
as practicable, such Commentaries as may facilitate 
the consideration of the Restatements and specifically, 
where there is a conflict in the decisions under a sec- 
tion, the Commentary should show wherein the actual 
difference exists in the authorities and the reasons for 
the adoption of the view expressed in the Restatement. 
The Council did not regard it as advisable to sub- 
mit with the Tentative Draft Restatement complete 
paralleling treatises, repeating everything that is said 
in the Restatements, with full citations of cases bear- 
ing on every statement made. 


In the light of this history, it must be appar- 
ent that criticism of the work of the Institute for 
failure to furnish with each restatement a complete 
citation of all the authorities upon which the propo- 
sitions of law set forth, are based, is entirely prema- 
ture. A critic of the Institute, in an article in a 
current law review, lays great stress upon this point 
saying, “The Courts and practitioners will be dis- 
appointed in the poverty of reference.” If the writer 
had familiarized himself with the records of the 
Institute he would have postponed this objection until 
the Institute shall have finally decided upon the form 
and content of the Treatises which are to follow and 
explain the Restatements. Quite possibly the tempo- 
rary Commentaries which are published to aid in the 
discussion of the Restatements, in some instances may 
be too meagre, but, as the Director stated in his report 
above referred to, the members thus far appear to have 
been primarily concerned with the Restatements and to 
have given but little attention to the Treatises. At the 
proper time, of course, a decision must be reached con- 
cerning the Treatises. One thing would seem certain, 


that is, that if we are to succeed in clarifying the law; 


making it more certain and less complex, we shall not 
resort to the preparation of digests in imitation of 


Halsbury’s Laws of England, or in competition with 
such American works as Corpus Juris and Cyc, or the 
American and English Encyclopedias of Law and 
Pleading; neither will we accomplish our objectives by 
publishing a series of mammoth text books like Cook 
on Corporations, Wigmore on Evidence, Pomeroy’s 
Equity Jurisprudence or Jarman on Wills. 

The same critic to whom I have referred, com- 
plains that the partially completed productions of the 
Institute, in the four years of its existence, are so small 
in volume and scope, as compared with the whole body 
of the law, and the cost so great, as to afford ground 
for fears that its plan is too cumbersome and elaborate 
to give results commensurate with the effort, time and 
money involved. Whether or not the results of the 
labors of the Institute will justify the time, labor and 
money expended upon them, must depend upon the 
final product. It is surely too early for any well- 
founded conclusion on that point. 


No such undertaking as ours ever has been entered 
upon in the past. 

The Codes of Theodosius and Justinian were in 
the nature of legislative acts, made effective by im- 
perial decree. Such also was that of Napoleon. The 
Civil Code of Germany was nearly twenty years in 
the making, and was accomplished by the labors of 
three Commissioners. It involved a consideration of the 
varying laws of the 25 different states composing the 
Empire and when completed was made law by Legis- 
lative Act. Our work requires consideration of the 
decisions of the Courts in 48 separate states of 
the American Union, besides those of federal juris- 
diction, and it must find its sanction in the voluntary 
acceptance of the work by bench and bar as an accu- 
rate statement of the existing common law. Neces- 
sarily, to secure this accuracy, the soundest learning 
and the utmost care and thorough research are re- 
quired. If only one hundred pages are produced, they 
must be demonstrably accurate. The value of the work 
cannot be measured by bulk. But even so, we may re- 
flect with satisfaction upon the reasonable progress of 
the undertaking. The Annual Meeting of 1925 dis- 
cussed tentative drafts of 69 sections of the law of Con- 
tracts, 77 sections of the law of Torts and 32 sections of 
the law of Conflict of Laws. This was the first substan- 
tial batch of restatements which had passed through 
the Council. There were discussed at the annual meet- 
ing in 1926, 56 sections of Restatement of the law of 
Contracts, covering 68 printed pages and accompanied 


by 27 pages of Commentaries; 28 sections of the law of _ 
Torts, covering 103 printed pages, and accompanied by _ 


33 pages of Commentaries; 91 sections of the law of 


conflict of Laws, covering 109 printed pages and ac- | 
companied by 32 pages of Commentaries; and 155 sec- | 
tions of the law of Agency, covering 144 printed pages. 4 

During the past year, the Council has passed upon 3 
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for submission to this meeting, 44 sections of the law 
of Contracts, covering 66 printed pages, and accom- 
panied by 44 pages of Commentaries; 56 sections of 
the law of Torts, covering 137 printed pages and ac- 
companied by 75 printed pages of Commentaries; 123 
sections of the law of Torts, covering 166 printed pages 
and accompanied by 40 pages of Commentaries and 84 
sections of the law of Agency, covering 102 printed 
pages and accompanied by 20 pages of Commentary. 

Quantitatively, therefore, this output scarcely 
justifies the criticism of meagre. Qualitatively, you 
must be the judges. This volume of material has been 
produced by the constant labors during these years of 
about 60 scholars—a large majority of them profes- 
sors and law school instructors, but including several 
practising lawyers. It also has passed the careful 
critical examination of the thirty-three members of the 
Council, following by discussions at several prolonged 
meetings. 

One of the significant events of the past year was 
the readjustment by the Carnegie Corporation, at the 
request of your Executive Committee and with the ap- 
proval of the Council, of the payments to be made to 
the Institute by the Corporation of the remainder of its 
donation in aid of our work. These payments under 
the original terms of the gift were being made at the 
rate of $110,000 a year. 


cessive years thereafter, $140,000 will be paid, and a 
final payment of $15,000 for the first half of the fiscal 
year 1931-1932. This readjustment was asked for upon 
the grounds: Firstly, that the wide and active interest 
in the restatement of the law has given an intensive 
character to the work, which ought not to be checked, 
and which, if continued, would result in covering the 
subjects already undertaken for restatement in a 
shorter time and in concentrating the expenses for 
that work in that shorter time; Secondly, that before 
the restatements now going on can have their final re- 
vision and be given to the public as official publications 
of the Institute, certain other subjects must also be 
brought to such a point that the very difficult matter of 
terminology in all the restatements may be settled for 
all the principal related subjects at the same time and 
each with reference to the others; and Thirdly, that 
this bringing forward of other subjects, instead of 
leaving them to follow, will result in an earlier ex- 
penditure of the fund applicable. 


After this action was taken by the Corporation, 
the Executive Committee requested Mr. Harry A. 
Bigelow, of the University of Chicago, to prepare a 
preliminary report dealing with the scope and classi- 
fication of the subject Property. All the members of 
the editorial staff, as well as of the Executive Commit- 
tee, felt that before a final revision of the tentative 
drafts now being put out is undertaken, a study of 


They have been changed, so’ 
that for the year 1926-1927 and each of the four suc- 


the law of Property should be carried on, at least far 
enough to warrant confidence that these statements of 
law, which are based more or less on the Law of Prop- 
erty, as well as the terminology which is being em- 
ployed, correspond with the proper conception and ~ 
correct expression of property law. 


At the meeting of the Council held in December, 
1926, Mr. Bigelow submitteda preliminary report 
which is printed in Vol. IV of the Proceedings of the 
Institute, at pages 169-241, following which resolutions 
were adopted to the effect that the subject of Property 
should be undertaken for Restatement, and Mr. Bigelow 
was appointed Reporter for that subject, and in connec- 
tion with the Law of Property and as an independent 
branch of that subject, it was further resolved that a 
restatement of the Law of Trusts should be under- 
taken, and Mr. Austin W. Scott was appointed Re- 
porter of that subject, with the understanding that he 
and Mr. Bigelow should consult from time to time with 
each other, so that unnecessary duplication of that 
work should be avoided. The reason for this action 
was that the Law of Trusts, so far as it relates to land, 
is one of the most important and difficult branches of 
the law of real property and so closely related to parts 
of the subject which Mr. Bigelow has undertaken for 
restatement, that a concurrent study and restatement 
of the two subjects would be advantageous. 

The Director will give you further details concern- 
ing the labors of the various Reporters and their ad- 
visers in the prosecution of the work which has not yet 
resulted in drafts ready for submission to your consid- 
eration. 

I should add a word concerning the special work 
we are carrying on, thanks to the generosity of the 
Laura Spelman Rockefeller Memorial, in the prep- 
aration of a model Code of Criminal Procedure. As 
you know, this is the preparation of a proposed statute 
for adoption by the legislatures of States. It differs 
radically, therefore, from the primary and the princi- 
pal undertaking of the Institute, namely to restate the 
existing common law. 

The reporters, Professors Mikel and Keedy, 
aided by a group of advisers composed of Chancellor 
Hadley, Judge Olson, of Chicago, Judge Mott, of New 
York, William S. Forrest, of Chicago, Henry L. Stim- 
son, of New York, John Barker Waite, of the Univer- 
sity of Michigan, Tyrell Williams, of Washington 
University, and Justin Miller, formerly of the Univer- 
sity of Minnesota, now of the University of California, 
have been engaged in the preparation of that part of 
the Code which relates to Arrest, Bail, Preliminary 
Hearing and Indictment. 


The group of men engaged in this work includes 
besides the very able law professors who are its Report- 
ers, a former governor of a State, Judges of important 
Courts of Criminal Jurisdiction—one in Chicago, one 
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in New York,—and lawyers of wide experience in 
criminal trials, both for prosecution and defense. 

The Reporters represented to the Council at its 
meeting in December last, that it would be helpful to 
them if they could have the benefit of criticism from 
members of the Institute in all the States concerning 
the effect of the adoption in their respective states of 
the various laws under consideration by them, and the 
Council thereupon authorized the preliminary drafts 
of the proposed Code to be sent to qualified persons in 
each State for the purpose of securing criticism and 
- suggestions with a view to the improvement of the 
work. 

The Director will give you details of the increasing 
demand by law schools and State and local Bar Asso- 
ciations for draft restatements and the criticisms and 
suggestions which have come from those sources. 


The Council and the officers of the Institute con- 
stantly invite the helpful comment and criticism of 
members of the bench and bar upon all the work put 
out by the Institute. It should be understood that 
none of the restatements have been yet finally adopted 
and any criticism or suggestion concerning them will 
be gladly received and seriously and sympathetically 
considered. The men engaged in the constructive 
work have no pride of opinion. Their one aim is to 
produce a work which shall be signalized by accuracy 
and lucidity. It is, as Disraeli truly said, much easier 
to be critical than to be correct, but those entrusted 
with this work rnust essay the harder task and be so 
correct as to produce that which even critics will not 
criticise. In the accomplishment of that task I invoke 
the aid of all of you. Accuracy and clarity are our ob- 
jectives. Will you not all help in their attainment? 


a 
4 
1 
4 
Mj 
2 
| 
4 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 9 


THE AMERICAN BAR ASSOCIATION 


By FRANCIS P. FLEMING 


The American Bar Association wishes to include 
in its membership every judge and lawyer of good 
standing and well merited reputation. The candidate 
must have been in good standing at the bar of any 
State for three years previous to his election to the 
American Bar Association. Part of this time may have 
been spent in one State, and part in another. That is 
the only prerequisite to election other than good mo- 
rals. A most cordial invitation to join the Association 
is extended to all such as are eligible. 

There are no initiation fees. The dues are nominal 
—$6.00 a year. At the option of any member who de- 
sires to become a life member, the annual dues may be 
discounted by the payment of $200 at one time, and 
thereafter no further dues are payable by such mem- 
ber. 

The monthly Journal of the American Bar Associa- 
tion, and the printed Annual Report of the proceedings 
of the Association, are sent to each member as per- 
quisites of membership. In the Journal are discussed 
matters of general interest and questions of serious 
import to the profession. The articles are indicative 
of the best legal thought, set forth by men who in 
many instances have made a life study of the matters 


of which they write, and who are authorities in their . 


particular fields. Often difficulties which have pre- 
sented themselves in the practical administration of 
the law are brought to light and remedies suggested 
which thereafter make its accomplishment more effec- 
tual and comprehensive. The excellence and variety of 
the subjects dealt with, their breadth and scope, rend- 
er them of inestimable value to lawyers in every part 
of the country. Topics national in character, as well 
as those more local in application, are discussed, United 
States Supreme Court decisions are reviewed, and news 
given of the activities of various State Bar Associa- 
tions. 

The annual meetings are a source of pleasure and 
mental stimulus to those who attend, and the contact 
with their brothers of the Bar from other States has 
proved of real benefit in establishing amity and a sense 
of unity among members of the Association. 

It is scarcely necessary to refer to the distinguished 
leaders of the profession who are, or in their lifetime 
were, members of the Association. During its half 
century of existence, the American Bar Association has 
made itself possibly the most influential national asso- 


ciation of lawyers in the world. Certainly it is the 
oldest and largest. Among its Presidents and officers, 
and among its members, are to be found the most 
vigorous legal minds of the country, men who, by the 
very power of their character and ability, their adher- 
ence to the loftiest ideals of duty, have rendered in- 
calculable service not only in their own communities 
but in the broader field of national affairs. Contact 
with these men, whose names are synonymous with the 
highest degree of legal knowledge, of integrity, and of 
honor, at the annual meetings and through the pages 
of the Journal of the Association, cannot but be an 
inspiration to those who are earnest in their desire to 
uphold the best traditions of the profession and to 
stamp out the chicanery of a small percentage of law- 
yers to whom the gain of the moment is superior to 
any consideration of ethics or principle. 

The object of the American Bar Association is 
summed up in a few words:—“To advance the science 
of jurisprudence, promote the administration of justice 
and uniformity of legislation and of judicial decision 
throughout the Nation, uphold the honor of the profes- 
sion of the law, and encourage cordial intercourse 
among members of the American Bar.” 

Compliance with the strictest principles of moral 
law and a due appreciation of the fundamentals on 
which our whole structure of government rests will 
do much to offset the pernicious teaching and the 
sneering attitude toward law enforcement sometimes 
apparent. 

The embodiment of the ethics of the Association 
as an integral part of our daily practice is the onus 
which rests upon each of us as our part in upholding 
the dignity of a profession that has been honored 
through the centuries. 

The Association is constantly striving to elevate 
the standards of admission to the bar. They hope 
that eventually a collegiate education and a: degree 
from a recognized law school will be essentials to a 
candidate’s application for admission to the bar. 

There are many lawyers in Florida not members of 
the Association. Our State is not so well represented 
as it should be, and, as stated above, the American 
Bar Association will be glad to welcome among its 
members all who are eligible, and who fulfill the re- 
quirements necessary to election. 
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- UNIVERSITY OF FLORIDA LAW NOTES 


AN ANNOUNCEMENT 

Upon the nomination of the faculty of the College of Law, 
University of Florida, the following undergraduates have been 
appointed as Associate Student Editors of the Law Journal, 
to serve until May, 1928: R. M. Naylor, O. S. Thacker, O. E. 
Watts, Jr. In succeeding issues, all contributions to this page 
will be in charge of these associate editors, under the general 
supervision of the Publication Committee. The Editor takes 
this opportunity of congratulating these young men upon their 
several opportunities, and wishing them great success. 


THE STATE LAW SCHOOL 
By HARRY R. TRUSLER, Dean, 
College of Law, University of Florida 

In a report of the history of the State Law School, 
partly statistical, it is difficult to indicate the work, 
thought, and enthusiasm which have gone into, its 
making. Expressed in human terms, the account 
should include the loyalty of students and faculty alike. 

FOUNDING OF THE COLLEGE — Largely 
through the influence of Honorable Nathan P. Bryan, 
then a member of the Board of Control, the College 
was established in 1909. To date it has held eighteen 
sessions. This year, due to insistent demands on the 
part of our students, the first summer session, with 
an enrollment of forty-four students, is being held. 
The policies and standards of the regular session are 
enforced and the work offered may be counted toward 
a law degree. 

ADMISSION REQUIREMENTS.—For the first 
four sessions the entrance requirements were two 
years of high school work. Thereafter, until 1923, 
a four-year high school course was required. The 


‘next two sessions one year of college work was re- 


quired, and since then two years. The two years of 
college work were defined as sixty semester hours, 
but since the American Bar Association recently said 
that the two years must embrace half the work for 
an academic degree in the State University, the col- 
lege has re-defined two years of college work as sixty- 
eight semester hours. 

COURSE OF STUDY.—Until 1917 a two-year 
course was offered. The writer believes no better 
two-year course was ever offered, and many of our 
graduates who ‘have later distinguished themselves 
completed this course. For the last ten years a three- 
year course has been offered. Like the two-year 
course, it has put emphasis on pleading, practice, and 
other practical subjects. 

DEGREES OFFERED.—From the beginning the 
College offered the degree of LL. B. Since the in- 
troduction of its three-year course it also has offered 
the J. D. degree, being the only law school in the 
South so doing. Only a limited number of J. D. de- 


grees have been given. Last May five were conferred, 


the largest number ever given in any one year. 


FACULTY.—The College started with two pro- 
fessors. The next year this number was raised to 
three. The three-year course was inaugurated with 
four professors, which number was soon increased to 
five. 

Five professors could handle the work offered 
while the attendance was small. But the last few 
years the attendance has increased so rapidly that 
many classes ought to be divided. It is difficult to 
get good results with 125 to 130 in a class, and this 
has been the size of our first year classes last year. 
Two additional law professors were recommended but 
one only has been allowed. 


This sixth position will be filled next year by Will- 
iam A. Hunter, A. B., LL. M. (George Washington), 
a member of the firm of Bassett and Hunter of St. 
Augustine. 


The College has been fortunate in securing and re- 
taining professors. Other members are Dean Slagle, 
who has won honors at Yale; Clifford W. Crandall, 
who practiced law for fourteen years in Michigan and 
who will soon publish a two-volume work on Florida 
Pleading and Practice; Robert S. Cockrell, a justice of 
the Supreme Court of Florida for fourteen years; 
George W. Thompson, who has written fifteen thou- 
sand pages of original law text, including Thompson 
on Wills, on Titles, and on Abstracts and the popular 
seven-volume work on Real Property; and the writer, 
who has taught in the College of Law since its or- 
ganization and whose text on Essentials of School Law 
is being adopted for class use in large teachers’ col- 
leges of the country. 


Albert J. Farrah was dean of the College for the 
first three years. He is now dean of the Law College 
of the University of Alabama. Thomas W. Hughes 
was dean of the College for the next three years. He 
is now professor of law at Washburn College, Topeka, 
Kansas. Since then the writer has filled this office. 

STUDENT BODY.—During its first year the Cel- 
lege enrolled thirty-one students. Generally speaking, 
outside of the War period the enrollment has increased 
each year. Last year 271 students were taking law. 
This gain has been made in the face of repeated in- 
creases in entrance requirements. If in the next five 
years we enjoy the same rate of increase we had the 
last five, we will have in 1930-31 an enrollment of 450. 
If in the next ten years we enjoy the same rate of in- 
crease we had the last ten, we will have in 1935-1936 an 
enrollment of 646. Such an increase, of course, will 
call for a proportionate enlargement of plant and 
faculty or the attendance will have to be rigorously 
restricted. Should it become necessary for Florida 
boys to leave the state to study law, it is likely that 
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some of them will not come back and those who re- 
turn will be at the outset deficient in Florida law. 


During its eighteen sessions the College has had 
an aggregate enrollment of 2,086 students and it has 
graduated 370. Some idea of the scholastic standards 
of the College may be gained from the following com- 
putation: Out of seventy-eight students entering in 
1923-24, fourteen were graduated in 1926 (fourteen 
more were graduated who entered later with advanced 
standing or in earlier classes). Out of one hundred 
thirty-five entering in 1922-23, twenty-three were 
graduated in 1925 (ten more were graduated who en- 
tered later with advanced standing or in earlier 
classes). 


This rigorous training has produced excellent re- 
sults. The College is proud of its graduates. A number 
are or have been circuit judges and state attorneys 
and many have achieved distinction in the practice. 


QUARTERS.—At first the College was quartered 
in Thomas Hall, one of the dormitories. At the open- 
ing of the session of 1913-14 more spacious rooms were 
provided in Language Hall. During the following sum- 
mer and fall the present structure was erected and 
on Thanksgiving Day, 1914, the College, with fitting 
ceremonies, took possession of its own home, one of 
the finest law school buildings in the South. 


This building is still the fine, elegant one it was 


then, but, as the last biennium report of the writer 
shows, it is now woefully inadequate in every respect. 
An addition to the law building is a pressing necessity. 
The law library will seat from forty to fifty students 
and it now contains 7,725 volumes. Little space is 
left for more volumes, yet we are required by the As- 
sociation of American Law Schools to spend $7,500 on 
books every five years. 

RATING AND FUTURE.—In 1920 the College 
joined the Association of American Law Schools and 
has been represented at each meeting of the Associa- 
tion since held. It is registered by the Board of Reg- 
ents of the State of New York and is classed as an 
“A” school by the American Bar Association. 

The young men of Florida have shown a decided 
interest in the study of law. Last year in the college 
department of the College of Agriculture there were 
enrolled 112 students as against 271 students of law. 
This showing is more significant when it is remembered 
that two years of academic college work are required 
of law students. Students have transferred to the 
College from many of the large and outstanding law 
schools of the country. Granted adequate support to 
take care of increased numbers, the future of the Col- 
lege is bright. With the agricultural, manufacturing, 
and commercial renaissance of the state just begin- 
ning, it is reasonable to believe that the state will 
derive much benefit from its home-trained lawyers. 
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FLORIDA STATE BAR ASSOCIATION 


President 
John B. Sutton, 
Tampa, Fla. 


Treasurer 
John B. L’Engle, 
Jacksonville, Fla. 


THE LAW JOURNAL 


At the last meeting of the State Bar Association, 
it was recommended by the retiring President, the 
Honorable W. I. Evans of Miami, under whose admin- 
istration the State Bar Association made wonderful 
advancement, that a law journal be published by the 
Florida State Bar Association. 

The duty of appointing a committee rested upon 
me, and after much thought and much care, I selected 
a committee composed of men who not only have legal 
training and ability but are interested in the Bar, the 
Bench and the State as well, the committee appointed 
being Hon. J. C. Cooper, Jr., Chairman, Judge R. S. 
Cockrell, Judge W. H. Ellis, Hon. W. I. Evans, Judge 
James F. Glen and Hon. W. H. Watson. These men 
came from different sections of the state. 

The question of publishing the Law Journal had to 
be approved by the Executive Committee of the State 
Bar Association, therefore a joint committee meeting 
was held in Jacksonville, at which meeting every mem- 
ber of both committees attended; thus the members 
of these committees evidenced their interest in the pub- 
lication of alaw journal. 

Hon. J. C. Cooper, Jr., was, by the Publication Com- 
mittee, chosen Editor, he not only having demonstrat- 
ed his willingness to serve, but having had some con- 
siderable prior experience in editorial work. 

The first issue of the Law Journal will appear the 
first of August. It is the hope that the Law Journal 
will be of great value to the members of the Bar As- 
sociation and will be the means of inducing many 
worthy members of the Bar who are not now mem- 
bers of the Bar Association to join hands with the 
members of the Association and further and better 
promote the aims and ideals of the Association, which 
must necessarily be a considerable contribution to the 
future welfare of this great commonwealth. 

The success of this enterprise depends upon the 
support of the Bar Association. So far as the Pub- 
lication Committee is concerned, I know that the 
Journal will be published and will be a credit to the 
Association, but the ultimate success and value of the 
Law Journal depends upon the hearty cooperation of 
each and every member of the Association. 

It will be the policy in the publication and distribu- 
tion of the Journal to receive for publication therein 


articles from different members of the Association - 


from time to time, discussing subjects that will be 
beneficial to the Bar, Bench and citizens of Florida. 


-W. W. Hampton: 


Secretary 
Gov. Hutchinson, 
Jacksonville, Fla. 


I earnestly urge upon every member of this As- 
sociation to lend full cooperation to this publication 
and immediately solicit for membership others in his 
locality and thereby make the Association the organi- 
zation that it should be in this prosperous and grow- 
ing state. 

John B. Sutton, 
President. 


APPOINTMENT OF COMMITTEES 

The President of the State Bar Association has an- 
nounced the appointment of the committees shown on 
the following list. 

The Chairman of these several committees are 
urged to communicate with the Law Journal when the 
committees have been organized, and advise the 
Journal of committee meetings and other matters of 
interest. 

COMMITTEE ON ADMISSIONS 


Thomas W. Bryant, Chairman... Lakeland, Florida 


_....... Jacksonville, Florida 


COMMITTEE ON GRIEVANCES 
M. A. McMullen, Chairman. Clearwater, Florida 


COMMITTEE ON JUDICIAL ADMINISTRATION 
AND LEGAL REFORM 
E. J. L’Engle, Chairman —_. Jacksonville, Florida 
William: Hunter 


William Fisher rae Pensacola, Florida 
Stafford Caldwell —_ Miami, Florida 

COMMITTEE ON ETHICS 
Carey D. Landis, Chairman —_.._.__ DeLand, Florida 
John J. Swearingen ee Bartow, Florida 
J. V. Keen Bes Sarasota, Florida 


George C. Bedell Jacksonville, Florida 
Paul Barnes __ Miami, Florida 
COMMITTEE ON UNIFORM STATE LAWS 
O. K. Reaves, Chairman Tampa, Florida 
Gainesville, Florida 
J. Henry Blount ees Jacksonville, Florida 
COMMITTEE ON LEGAL EDUCATION 
Perse L. Gaskins, Chairman Jacksonville, Florida 
H. W. Holland St. Petersburg, Florida 
W. E. Kay Jacksonville, Florida 
J. Rex Farrior Tampa, Florida 
Maxwell Baxter poo Ft. Lauderdale 
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COMMITTEE ON LEGAL BIOGRAPHY 
W. C. Price, Chairman Miami, Florida 
Guyte P. McCord Tallahassee, Florida 
H. C. Duncan Tavares, Florida 
Phillip |D. Beal Pensacola, Florida 
Frank P. Fleming Jacksonville, Florida 
COMMITTEE ON AMERICAN CITIZENSHIP 
Robert H. Anderson, Chairman _... Jacksonville, Florida 
Fred Botts Miami, Florida 
James R. Bussey St. Petersburg, Florida 
Don Register Winter Haven, Florida 
E. D. Treadwell Arcadia, Florida 
COMMITTEE ON JUDICIAL SELECTION 
E. P. Axtell, Chairman Jacksonville, Florida 


Cc. O. Andrews Orlando, Florida 
George W. Whitehurst Ft. Myers, Florida 
R. W. Withers Tampa, Florida 
Bart A. Riley Miami, Florida 


FLORIDA STATE BAR LAW JOURNAL COMMITTEE 
J. Cooper, Chairman: Jacksonville, Florida 
R. S. Cockrell Gainesville, Florida 


W. HH. Ellis _ Tallahassee, Florida 
W. I. Evans Miami, Florida 
James F. Glen Tampa, Florida 
W. H. Watson Pensacola, Florida 


EXECUTIVE COUNCIL MEETINGS 

The first meeting of the new Executive Council of 
the Florida State Bar Association was held at Jack- 
sonville, June 11, 1927, at which the entire committee, 
composed of Messrs. John B. Sutton, President, of 
Tampa, W. I. Evans of Miami, R. A. Henderson, Jr., 
of Ft. Myers, Frank Winthrop of Tallahassee, Scott 
M. Loftin, J. B. L’Engle and Gov Hutchinson of Jack- 
sonville, were present. 

The Council ordered the publication of the annual 
procedure of the Florida State Bar Association, con- 
taining a complete verbatim record of all proceedings 
had at the 20th annual meeting of the Association held 
at Jacksonville on April 8th and 9th. It is expected 
that this publication will be in the hands of our mem- 
bers not later than August Ist. 

Messrs. John B. Sutton, W. I. Evans and Frank 
Winthrop were appointed a committee of three to con- 
sider and submit at the next meeting of the Executive 
Council, needed amendments to the constitution and 
by-laws of the Association. 

The Committee on Publication of the Florida State 
Bar Association Law Journal, being present, plans 
were perfected for the publication of this journal, and 
the Executive Council authorized the Publication Com- 
mittee to proceed with the work as outlined. 

The time and place of the holding of the next an- 
nual meeting of the State Bar Association was selected, 
as of April 6 and 7, 1928, at Tampa, Florida, subject 
to the approval of the Hillsborough County Bar As- 
sociation. Mr. Sutton has advised the Secretary that 
the Hillsborough County Bar Association, upon learn- 
ing of the selection of Tampa as the next meeting 
place, hastened to pass a resolution thanking Mr. Sutton 


for extending the invitation and assuring the State 
Bar Association that they would be highly pleased to 
have the Association meet at Tampa on the date 
selected. The next annual meeting will, therefore be 
held at Tampa, April 6 and 7, 1928. 


NEWS OF LOCAL BAR 
ASSOCIATIONS 


Associate Editor in charge of this department, 
Gov Hutchinson, Jacksonville, Florida. 


ORGANIZATION OF 
“CONFERENCE OF DELEGATES OF LOCAL BAR 
ASSOCIATIONS”. 


Just prior to the 1927 meeting of the Florida State 
Bar Association, an organization of delegates of local 
bar associations was perfected. The character of the 
organization is set forth in the report made by the 
conference to the State Bar Association which is as 
follows: 


I beg to advise you that on Thursday, April 7th, 1927, upon 
the call of the President of this Association, there was held in 
the City of Jacksonville a conference of delegates of local Bar 
Associations. Every local Bar Association in the State was 
invited to send two delegates to this conference. There were 
in attendance upon the conference delegates representing the 
following named local Bar Associations: 

Manatee County Bar Association 
Broward County Bar Association 
Bar Association of the Seventeenth Judicial 
Circuit 
Dade County Bar Association 
Hillsborough County Bar Association 
Polk County Bar Association 
Lakeland Bar Association 
Sarasota County Bar Association 
St. Lucie County Bar Association 
Palm Beach County Bar Association 
Jacksonville Bar Association 
Martin County Bar Association 
Citrus County Bar Association. 
After general discussion the delegates appointed a com- 


mittee composed of Messrs. Scott M. Loftin, William Hunter, 
and John H. Carter to consider and make a report to the dele- 
gates with recommendations as to what action should be taken 
toward the formation of a permanent organization. The Com- 
mittee submitted the following report: 


“The Committee recommends: 

1. That this Conference resolve itself into a permanent or- 
ganization, to be called “Conference of Delegates of Local Bar 
Associations.” 

2. That a committee be appointed by the present Chairman 
of this Conference to draft a Constitution and By-Laws for 
consideration at another conference to be called by the Chair- 
man. 

3. That it is the sense of this Committee that the President 
of the State Bar Association should be ex-officio Chairman of 
the Conference of Delegates, but that the Conference should 
elect its own Secretary. 

4. That the Conference should work for the benefit of the 
State Bar Association, as an arm or section thereof, on the 
lines of the American Bar Association, and to that end the 
State Bar Association is requested to take steps to recognize 
the Conference of Delegates or to accept its aid and co-opera- 
tion in every way possible.” 

The report of the Committee was unanimously adopted. 


The Conference was presided over by the President of this 
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Association, and the Secretary of this Association acted | as its 
Secretary. 

The Chairman announced that he had appointed a Coem- 
mittee composed of the following delegates to draw a Constitu- 
tion and By-Laws for consideration at a conference to be called 
by the next President of the State Bar Association: 

Hon. William Hunter, Tampa, Chairman, 
Hon. John H. Carter, Sarasota, 
Hon. G. B. Knowles, Bradenton. 

It is further reported to you that the delegates adopted a 
resolution suggesting to the State Bar Association that it pro- 
ceed at an early date to publish a monthly State Bar Journal. 

The delegates further adopted a resolution suggesting to 
the State Bar Association that it appoint a Committee to con- 
sider the advisability of amending the Judiciary Article of the 
State Constitution by completely re-writing the same. 

Ed. R. Bently, of Lakeland, was elected Secretary of the 
Conference and directed to transmit to you the proceedings 
thereof. 

Respectfully submitted, 
Ed. R. Bently, 
Secretary. 

It is urged that all local bar associations who did not take 
part in the organization of this conference consider doing so 
immediately, and communicate with the Secretary of the con- 
ference, Ed. R. Bentley, Marble Arcade Building, Lakeland, Fla. 


DIRECTORY OF LOCAL 
BAR ASSOCIATIONS 


The records in the office of Secretary of the State Bar 
Association indicate that the following list is a list of local 
bar associations, together with their officers in so far as the 
present information is available. All Local Bar Associations 
are urged to communicate at once with the Law Journal, giving 
the correct officers, if the officers shown on the following list 
is incorrect. Also if there are any local bar associations not 
shown on this list such associations are urged to advise us so 
that the directory will be complete. 


ALACHUA COUNTY, The Lawyers’ Club of 
President—E. G. Baxter, Gainesville. 
Vice-Pres.—Frank Spain, Jr., Gainesville. 
Sec’y. & Treas.—S. L. Scruggs, Gainesville. 

BROOKSVILLE BAR ASSOCIATION 
President (deceased). 

Sec’y. & Treas.—Hugh Hale, Brooksville. 

BROWARD COUNTY BAR ASSOCIATION 
President—Tom G. Farmer, Fort Lauderdale. 
Vice-Pres.—J. W. Kieve, Hollywood. 

Sec’y. & Treas.—J. W. Kennedy, Fort Lauderdale. 

DADE COUNTY BAR ASSOCIATION 
President—Fred Botts, Miami. 

Sec’y.—Edith M. Atkinson, Miami. 


EAST VOLUSIA COUNTY BAR ASSOCIATION 
President—A. A. Green, Daytona Beach. 
Secretary—Leon J. C. Harton, Daytona Beach. 

FORT MYERS BAR ASSOCIATION 
President—F. A. Whitney, Fort ye 
Secretary—Nathan Cockrell, Fort Mye 

FLORIDA SEVENTEENTH CIRCUIT BAR “ASSOCIATION 
President—W. J. Steed, Kissimmee. 
Secretary—Maxwell W. Wells, Orlando. 

HILLSBOROUGH COUNTY BAR ASSOCIATION 
President—R. E. L. Chancey, Tampa. 
Vice-Pres.—Herbert S. Phillips, Tampa. 
Secretary—W. J. Bivens, Tampa. 
Treasurer—Harry N. Sandler, Tampa. 

JACKSONVILLE BAR ASSOCIATION 
President—J. Henry Blount, Jacksonville. 
Secretary—Gov. Hutchinson, Jacksonville. 
Treasurer—J. B. L’Engle, Jacksonville. 

KEY WEST BAR ASSOCIATION 
President—G. B. Patterson, Key West. 
Secretary—W. Hunt Harris, Key West. 

LAKELAND BAR ASSOCIATION 
President—Ed. R. Bently, Lakeland. 
Vice-Pres.—W. J. Deloach, Lakeland. 
Sec’y & Treas.—Carl Perkins, Lakeland. 

LAKE COUNTY BAR ASSOCIATION . 
President—R. P. Hamlin, Tavares. 
Vice-Pres.—B. W. Wait, Clermont. 
Secretary—W. M. Kennedy, Tavares. 
Treasurer—H. W. Bishop, Eustis. 

MANATEE COUNTY BAR ASSOCIATION 
A. Dye, Bradenton. 
Secretary—J. Henry Taylor, Bradenton. 

MARION COUNTY BAR ASSOCIATION 
President—E. H. Martin, Ocala. 
Vice-Pres.—R. A. Burford, Ocala. 

Sec’y. & Treas.—C. A. Savage, Jr., Ocala. 

MARTIN COUNTY BAR ASSOCIATION 
President—A. O. Kanner, Stuart. 
Vice-Pres.—T. H. Getzen, Stuart. 

Sec’y. & Treas.—O. C. Strieby, Stuart. 

PALM BEACH COUNTY BAR ASSOCIATION 
President—L. R. Baker. 

Secretary—R. C. Williams. 
Treasurer—Harry A. Johnston. 

PENSACOLA BAR ASSOCIATION 
Vice-Pres.—C. N. Jones, Pensacola. 
Secretary—John M. Coe, Pensacola. 

PINELLAS COUNTY BAR ASSOCIATION 
President—E. F. Wilson. 

Secretary—J. S. Clark. 

POLK COUNTY BAR ASSOCIATION 
President—C. A. Boswell, Bartow. 
Vice-Pres.—Don Register, Winter Haven. 
Sec’y. & Treas.—W. C. Allen, Bartow. 

SARASOTA COUNTY BAR ASSOCIATION 
Secretary—Harrison Barringer, Sarasota. 

ST. JOHNS COUNTY BAR ASSOCIATION 
President—W. A. MacWilliams, St. Augustine. 
Secretary—Marcus W. Price, St. Augustine. 

ST. LUCIE. COUNTY BAR ASSOCIATION 
President—F. L. Hemmings, Fort Pierce. 
Secretary—B. S. Stottle, Fort Pierce. 

ST. PETERSBURG BAR ASSOCIATION 
President—A. L. Richardson, St. Petersburg. 
Secretary—Merle Ruddy, St. Petersburg. 
Treasurer—Glen Miller, St. Petersburg. 
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THE CONSTITUTIONALITY OF THE PROVISION 
FOR ATTORNEY’S FEES UNDER THE 
FLORIDA MECHANIC’S LAW 


This is a lien subject which should hold consider- 
able interest for Florida lawyers at the present time. 
Millions of dollars were expended in building and im- 
provements of various kinds during the real estate 
boom, and unfortunately a good deal of this money was 
not well secured so far as concerned the financial abili- 
ties of the person ordering the work. The result has 
been a large volume of litigation for the enforcement 
of the statutory liens, and in a good many instances 
the ability to charge the land with a reasonable at- 
torney’s fee is a material element in deciding whether 
or not to litigate. 

This article will not attempt to deal with clauses 
in construction agreements securing attorney’s fees 
to a builder or material man. Obviously, if the con- 
tract is otherwise lawful such provisions in a building 
contract are as valid as they are in a mortgage. The 
constitutionality of statutes awarding such attorney’s 
fees apart from contract is an entirely different ques- 
tion, and is a subject not free from difficulty. 

The present law of Florida (Section 3525 Revised 
General Statutes 1920 as amended by Chapter 9323 
Acts of 1923) reads as follows: 

“If the plaintiff or complainant shall prevail, the court 
shall allow him reasonable attorney’s fees, to be fixed by the 
court, provided that where the owner has made a tender of 
the amount which he admits to be due, and where the recovery 
does not exceed the amount so tendered by the owner, then 
no recovery of attorney’s fees shall be had against him; pro- 
vided that said attorney’s fee shall not exceed ten dollars if 
the amount recovered does not exceed one hundred dollars, and 
shall not exceed ten per cent of any recovery greater than one 
hundred dollars.” 

Before amendment the section read as follows: 

“If the plaintiff shall prevail, the court shall allow him reas- 
onable attorney’s fees, to be fixed by the court, not to exceed 
ten dollars if the amount recovered does not exceed one hun- 
dred dollars, and not to exceed ten per cent of any recovery 
greater than one hundred dollars.” 

This Section of the Revised General Statutes is a 
verbatim copy of Section 2218, General Statutes of 
1906, which in turn is a verbatim copy of Section 1747, 
Revised Statutes of 1892. The latter section is a re- 
vision of Section 20 of Chapter 3747, Acts of 1887, 
which reads as follows: 

“That, if upon trial of the case it shall be found in favor 
of the plaintiff, then judgment shall be rendered in his favor 
for the amount as returned by the jury, together with the costs 
of the court, and an attorney’s fee of not less than ten dollars 
($10), if the suit is tried before a Justice of the Peace, and not 
less than twenty-five dollars ($25), if it be tried before the 
County Judge, the Judge of the County or Circuit Court.” 

This Section of the Act of 1887 came up for con- 
struction before the court in Dell vs Marvin, 41 Fla. 
221. This case was decided in 1899, but arose under 
facts which occurred prior to the Revision of 1892. The 
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lower court held that this section of the Act was un- 
constitutional and void. On appeal the Supreme Court 
reversed the lower court, holding that the allowance 
of attorney’s fees was not in violation of either the 
state or federal constitution. Decisions of other juris- 
dictions are reviewed and the conflict in them recog- 
nized and discussed. The leading case of Gulf, Colo- 
rado and Santa Fe R. R. Co. vs. Ellis,-165 U. S. 150; 
41 L. Ed. 666 (later referred to in this memorandum) 
which held unconstitutional a Texas statute allowing 
attorney’s fees to plaintiffs in suits not exceeding $50 
against railroad corporations is construed as not af- 
fecting the constitutionality of the Florida Statute. 


It is interesting to note, however, that Chief Jus- 
tice Taylor filed a vigorous dissenting opinion in which 
he said: 


“Any law that says, in effect, to one suitor or class of 
suitors you shall have from your adversary in case of recovery 
your just claim and all court costs, and, besides, your attorn- 
ey’s fees, but your adversary, though he shall prove successful, 
and though he may establish the fact that your claim was 
fraudulent and unreal, and conceived in malice for the avowed 
purpose of subjecting him to the expense of employing skilled 
professional assistance to defend against and expose the fraud, 
shall recover nothing but his bare court costs, and nothing to 
remunerate him for the expense you have designedly forced him 
to incur, seems to me to be as flagrant an infraction of these 
constitutional inhibitious as can well be conceived.” 


The 1887 Statute differed from the later provi- 
sions in that it called for a minimum attorney’s fee 
of $10, regardless of the size of the case, if tried be- 
fore a Justice of the Peace, and not less than $25 if 
tried before the County Judge or a Judge of the County 
or Circuit Court. The later revisions are all based on 
maximum fees, regardless of the court in which tried, 
$10 on a recovery of $100 or less, or ten percent if 
more than $100. However, it does not appear that 
the majority opinion in Dell vs Marvin (supra), turned 
on this point, though Judge Taylor’s dissenting opinion 
attacks that feature of the law. 

The next decision of moment is Union Terminal 
Company vs. Turner Construction Company, 247 Fed. 
727, decided by the Circuit Court of Appeals of the 
Fifth Circuit in 1918 on the basis of Section 2218, Gen- 
eral Statutes of 1906. In that case an attorney’s fee 
of ten percent was awarded the Turner Construction 
Company for construction costs on the Union Terminal 
Warehouse in Jacksonville. The Circuit Court of Ap- 
peals, reversing the District Court, held the Act un- 
constitutional as denying the equal protection of the 
laws. The decision is grounded upon the reasoning 
of the United States Supreme Court in Gulf Colorado 
and Santa Fe R. R. Co. vs. Ellis (supra), and the Flor- 
ida Act is differentiated from a more recent Texas 
Statute which was upheld in Missouri, Kansas & Texas 
R. R. Co. vs Cade, 233 U. S. 642; 58 L. Ed. 1135. The 
opinion in referring to the Florida Statute says in part 
(Text page 730): 
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“The Statute in question requires the allowance of attorn- 
ny’s fees, though the claim asserted by the suit is an excessive 
one. If the amount of the attorney’s fees required to be al- 
lowed to the plaintiff is more than that of the difference be- 
tween what he claimed and what he recovers, the result is to 
give him the unconscionable advantage of being able to make 
it cheaper for the defendant to forego his rights than vo assert 
them. The Statute not only undertakes to give to plaintiffs, 
in the character of suits mentioned, a right not accorded to 
plaintiffs in other suits, but it discriminates between plaintiffs 
and defendants in the suits to which it applies, in that the 
former may resort to litigation at the latter’s expense, though 
only a fraction of the amount claimed is recoverable, while the 
latter is subjected to the expense of an attorney’s fee, though 
he is wholly or partially successful in the suit. The result 
of the statute passed on in the last case cited (M. K. & T. Ry. 
Co. v Cade) is to protect a class having claims small in amount 
from losing all or a substantial part of what is due them in 
doing what is required to get it. Those who claim more than 
is due them get no benefit from that statute. An effect of 
the statute now under consideration is to make defendants in 
only one class of suits chargeable with expenses incurred by 
plaintiffs who sue for more than they are entitled to recover, 
with the result that the defendant, though he successfully con- 
troverts the amount of the claim made against him, may be re- 
quired to pay more than he owes, or than the plaintiff claimed.” 

In November, 1918, the Supreme Court of Florida 
made the following comment on the Union Terminal 
Company case: 

“The question of the allowance of attorney’s fees to the 


complainant by the court is not raised by counsel for the ap- 
pellants, and we do not deem it necessary at this time to dis- 


cuss it, but attention is called to the fact that the statute (Sec. — 


2218, Gen. Stats., 1906, Florida Compiled Laws, 1914) has been 
held by the Circuit Court of Appeals of the United States io 
be void because in violation of the Fourteenth Amendment. See 
Union Terminal Co. vs Turner Const. Co., 247 Fed. Rep. 727. 

“This court held the act valid, however, in the case of Dell 
vs. Martin, 41 Fla. 221, 26 South. Rep. 188, but see Gulf C. & S. 
F. Ry. Co. vs Ellis, 165 U. S. 150, 17 Sup. Ct Rep 255. 

Phillips et al. vs. Atwell, 76 Fla. 489, again, in Nel- 
son vs. Selden Cypress Door Co. (1919), 78 Fla. 204 
the Court declined to consider the constitutionality of 
the attorney’s fee statute because the point was not 
raised in the court below. Reference is made however 
to Phillips vs Atwell (supra); the Union Terminal 


Company case; Dell vs. Marvin (supra) and several de- 


cisions of the United States Supreme Court on other 
related statutes. 

Yet again, in Empire Drug Co. vs Smith (1919), 
78 Fla. 594 the court avoided deciding the constitution- 
ality of an attorney’s fee in a lien case, this time be- 
cause there was no proof of the reasonableness of the 


fee. 


And in Lowe vs. East & West Coast Ry. (1920) 79 
Fla. 43 a decree for laborer’s lien and attorney’s fee 


_ was reversed for want of proper evidence as to the 


amount due. The court makes the following com- 


‘ment (Text, pages 44 and 45): 


“The appellee has not raised the question of the constitu- 


tionality of Section 2218 of the General Statutes of 1906, allow- 


ing a recovery of attorney’s fees by the plaintiff in cases of 
this nature, as applied to the facts of this case; but this court 


has noted that the United States Circuit Court of Appeals has 
declared that Section 2218 of the General Statutes is in conflict 
with the Fourteenth Amendment to the Federal Constitution.” 
In Dell vs Marvin, 41 Fla. 221, 26 South. Rep. 188, a divided 
court held a somewhat different statute to be valid as applied in 
that case. Since then the principles of organic law controlling 
such matters have been more fully developed. See Taylor on 
Due Process of Law, Sec. 251 et seq.; Missouri, K. & T. R. Co. 
of Texas vs Harris, 234 U. S. 412, 58 L. Ed. 1377, 34 Sup. Ct. 
Rep. 790, L. R. A. (N. S.) 195E, and Notes 947; Union Terminal 
Co. vs Turner Const. Co. 159 C. C. A. 585, 247 Fed Rep. 727.” 

Here for the first time is a definite intimation that 
Dell vs Marvin would be overruled if a case which 
squarely raised the issue were presented. 

At last in 1922 the Court was ready to make a de- 
cision on this point. In Palm Beach Bank & Trust Co., 
vs Lainhart, 84 Fla. 662, 671 it said: 

“The court erred in allowing solicitors’ fees in favor of 
materialmen and laborers. The statute making such provision 
is, as had been pointed out by this court, unconstitutional. See 
Phillips vs Atwell, 76 Fla. 480, 80 South. Rep. 180; Union 
Terminal Co. vs Turner Const. Co., 247 Fed. Rep. 727; Nelson 
et al. v Selden Cypress Door Co., 78 Fla. 204, 83 South, Rep. 
286; Empire Drug Co. v Smith, 78 Fla. 594, 83 South Rep. 458; 
Lowe v East and West Coast Ry. 79 Fla. 43, 83 South Rep. 671.” 

_ This last mentioned case was cited and approved 
in Crim vs Drake (1923) 86 Fla. 470, 475. In stating 
as it did in Palm Beach Bank & Trust Co. vs Lainhart 
(supra) that “the statute making such provision is, 
as had been pointed out by this court, unconstitution- 
al,” the court performed what might be well termed a 
miracle of interpretation; for as we have seen above 
in each one of these earlier cases bginning with 
Phillips vs Atwell and ending with Lowe vs East & 
West Coast Ry. the court had declined to decide the 
question of constitutionality, and in Nelson vs Selden 
Cypress Door Co. (supra) it used the following langu- 
age: 

“No opinion is now suggested as to the validity of the 
award for attorney’s fees in cases of this character under Sec. 
2218 Gen. St. 1906...” 

However, the court had at last spoken authorita- 
tively, and the Legislature was prompt to act. Chapter 
9323 Acts of 1923 endeavored to cure the constitution- 
al infirmity by inserting the following language in 
Sec. 3525, Revised General Statutes: 

“Provided that where the owner has made a tender of the 
amount which he admits to be due, and where the recovery does 
not exceed the amount so tendered by the owner, then no re- 
covery of attorney’s fees shall be laid against him.” 

Our Supreme Court has not as yet been called upon 
to pass on the validity of the amended statute, and 
until it does so it may well be questioned whether or 
not the amendment has cured the vice in the light of 
the decision of the Circuit Court of Appeals in Union 
Terminal Company vs Turner Construction Company 
(supra). The best that may be said for the new stat- 
ute is that it offers the owner an opportunity to guess 
at the number of dollars and cents of the verdict or 
decree that may be rendered against him. If his guess, 
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or exceeds the amount found by the court or jury, then 
he pays no attorney’s fee; if the decree or verdict is 
for one dollar more than the amount of his tender, 
he is penalized by an attorney’s fee which in a large 
case might amount to thousands of dollars. Consider- 
ing the complicated accounts and counterclaims which 
frequently arise in these matters, it does not appear 
that the inequality of situation between debtors and 
creditors denounced by the Circuit Court of Appeals 
has been remedied. 

The Texas statute upheld by the U. S. Supreme 
Court in Missouri, Kansas and Texas Ry. Co. vs Cade 
(supra) was of quite a different character, being 
limited to suits for personal service, labor done, mate- 
rial furnished, overcharges on freight or express, lost 
or damaged freight or stock killed, not exceeding $200 
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as evidenced by the tender he makes, exactly equals 


17 


in amount. The Court held that statute was designed 
to “promote the prompt payment of small claims and 
to discourage unnecessary litigation in respect of 
them.” No such saving purpose is found in our Act, 
for it applies as well to a claim of $100,000 as to one 
of $100. 

The limits of this article do not permit full discus- 
sion of numerous decisions which have arisen in other 
jurisdictions both state and federal. See foot notes 17 
L. R. A. (N.S.) 913 and L. R. A. 1915E, 947. 

At any rate until the new statute has been passed 
upon, the attorney drafting an important building con- 
tract in the interests of those who may desire to claim 
liens will do well to make specific provisions for the 
payment of attorney’s fees. 


LUCIEN H. BOGGS. 


Committee Appointed to Revise Ad- 

miralty Rules in U. S._ District 

Court, Southern District of Florida. 

The following order of interest to the 
bar was recently entered by Hon. Lake 
Jones: 


IN THE UNITED STATES DISTRICT 
COURT, IN AND FOR THE 
SOUTHERN DISTRICT 
OF FLORIDA 
IN RE: REVISION OF ADMIRALTY 

RULES. 

ORDER APPOINTING COMMITTEE 
TO SUGGEST CHANGES AND 
AMENDMENTS) TO PRESENT 
ADMIRALTY RULES OF THIS 
COURT. 

IT APPEARING to the Court that 
some changes and amendments should be 
made in and to the Admiralty Rules now 
in effect in the Southern District of Flor- 
ida; 

IT IS, THEREFORE, ORDERED, 
That E. J. L’Engle, Esq., George 
C. Bedell and Francis L. Poor, Esgqs., 
members of the Bar of this Court, 
be and they are hereby appointed a Com- 
mittee for the purpose of going over 
these rules and making such suggestions 
as to the revision thereof as in their 
judgment may seem proper. 

DONE AND ORDERED in Chambers 
at Jacksonville, Florida this the 6th day 
of July, A. D. 1927. 

(SEAL) LAKE JONES, 

District Judge. 


The members of this committee will 
appreciate suggestions from the bar up- 
on the subject of this proposed and im- 
portant revision. 


NOTES AND COMMENT 


FREE WILL AND LIABILITY 


Civil and criminal liability rests on the 
assumption that under given circum- 
stances a person has a choice of action. 
In those cases where non-action or omis- 
sion is made the basis of liability it is 
assumed that the defendant could have 
done what he omitted to do. We may 
therefore generalize and say that wher- 
ever the law makes a person liable for 
his conduct it assumes that the conduct 
of such person under the given circum- 
stances could have been different than 
it actually was. Referring to the neces- 
sity of some so-called voluntary act as 
the basis of civil liability Holmes says: 
“The requirement of an act is the re- 
quirement that the defendant should 
have made a choice. But the only possi- 
ble purpose of introducing this moral 
element is to make the power of avoid- 
ing the evil complained of a condition 
of liability.” (The Common Law, page 
95). 

How would the existent rules of lia- 
bility appear in the light of an assump- 
tion that all action is predetermined? At 
the outset it might be argued that since 
all civil liability for tort rests on the 
condition that a man has the “opportun- 
ity. of choice with reference to the con- 
sequence complained of,—a chance to 
guard against the result which has come 
to pass.” (Holmes, page 94) if such op- 
portunity of choice be in fact non-exist- 
ent there can beno liability in any case. 
Obviously this begs the question; logical- 
ly nothing compels us to assume that 
civil liability for tort can be justified on 
only one ground. On the contrary we are 
free to assume that such liability may be 


jusitified on X grounds and there being 
no logical difficulty in discarding the 
prevalent basic a priori assumption we 
are free to consider experience and see 
what value we can find for X. 

We might easily justify civil liability 
on the ground that it makes men more 
careful. The deterrant factor of liabil- 
ity (criminal or civil or both) may be 
operative as one element in the complex 
of all the factors that determine human 
conduct at any given moment. This in- 
volves no denial of our deterministic hy- 
pothesis of such conduct. 

What would be meant by “due care” 
under a deterministic theory? Action 
could still be referable to the ordinarily 
prudent or average man. The jury would 
be called on to fix liability according as 
to whether a defendant exercised such 
care under the given circumstances. If 
not, the defendant would have to pay 
although the jury was perfectly clear 
that the defendant could not have acted 
otherwise than he did. 


But it may be said under deterministic 
theory what difference is there between 
the case where A strikes B with his fist 
and the case where C grab A’s fist and 
strikes B with it. The act is equally 
inevitable in both cases and equally ex- 
plicable as the necessary resultant of 
forces acting on A. The answer is that 
in the first case if A knows that he 
has to pay for striking B such knowl- 
edge is a deterrant factor and may 
be operative and prevent A or others 
from striking people with their fists. 
But in the second case if A was 
liable his knowledge of his liability could 
not possibly be operative as a deterrant 
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factor in the case we have supposed, i. e. 
where C grabs his (A’s) fist and strikes 
B with it. Im this case A’s knowledge 
has no more to do with the act of strik- 
ing B than the man in the moon. The 
inference is that liability should only be 
imposed in the class of cases where 
knowledge of liability may be operative 
as a deterrant factor. So that we justly 
the distinction between cases where “the 
defendant’s body is merely the passive 
instrument of an external force” and 


cases where his body and his mind are 
active factors in the reaction. 

We have gone far enough to see that 
we could alter our fundamental concepts 
as to human conduct almost at will with- 
out affecting in the slightest some of the 
rules of civil or criminal liability. The 
deterrant factor which justifies easily 
enough the imposition of liability 
in some cases is but one of a 
number social standards that 
could be referred to as a basis of 


liability. It is recognized that all rules 
of law rest on social convenience, in the 
sense that social convenience is a stand- 
ard according to which a law is good or 
bad. It is suggested that social conven- 
ience depends on regulating action, and 
this much granted it becomes a matter 
of indifference (to law) whether action 
is free (within limits, of course) or 
whether action is predictable in terms 
of physical and chemical equations soon 
to be written. CHARLES MARTIN. 


a 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior to the 15th of the month previous to publication 


date will be published in full each month by the Law Journal. 


Each opinion is published by permission of the 


Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrases or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor). 


James E. Hendry and Robert A. Hender- 
son, Sr., 


Appellants, 


vs. Lee County. 
Frank Kellow, L. A. Wingate, A. E. 

Raymond, A. B. Cutter, and Dr. H. E. 

Parnell, as Commissioner of the City of 

Ft. Myers, Florida, a municipality, and 

G. E. Snell and C. Perry Snell, heretofore 

doing business under the partnership 

name of Snell Brothers, 


Appellees. 


PER CURIAM 


Appellants as complainants below filed their 
amended bill of complaint against appellees seeking to 
enjoin the city of Fort Myers from paying Snell 
Brothers for certain improvements contracted by them 
to be performed on behalf of said City August 12, 
1924. Resistance to payment for said improvements 
is predicated on the ground that they were made in 
“Valencia Terrace,” a subdivision outside the city limits 
of Fort Myers. It appears that subsequent to making 
the contract for the improvements brought in question 
the Legislature of Florida by Chapter 10563 Acts of 
1925 enlarged the city limits of Fort Myers to include 
“Valencia Terrace” and validated all contracts with 
reference thereto. 


The demurrer on behalf of the city of Fort Myers 
to the amended bill of complaint was sustained, in- 


junction was denied and the cause comes here on 
appeal from that order. 


Even if the contract with Snell Brothers was in- 
valid in its inception it was one that the Legislature 
was fully authorized to approve and validate which was 
accomplished by Chapter 10563 Acts of 1925, so the 
decree of the chancellor is affirmed on authority of 
Jacksonville v. Basnett, 20 Fla. 525; Smith v. Lange, 
20 Fla. 697; Parker v. Jacksonville, 37 Fla. 342, 20 
So. 5388; Cranor v. Volusia County, 54 Fla. 526, 45 So. 
455; Camp v. State, 71 Fla. 381, 72 So. 483; Charlotte 
Harbor & N. R. Co. v. Wells, 78 Fla. 227, 82 So. 770. 

Affirmed. 


WHITFIELD, P. J. and TERRELL and BUFORD, 
J. J. Concur. 


ELLIS, C. J. and STRUM and BROWN, J. J. Con- 
cur in the Opinion, filed June 15, 1927. 


E. R. Dickenson, John C. Sharpe 
and E. L. Bryan, 
Appellants, 
We 
Tallulah Sharpe, 
Appellee. 
BUFORD, J. 

In this case Dickenson filed his bill to foreclose a 
certain mortgage making as parties defendant John C. 
Sharpe, E. L. Bryan and Tallulah Sharpe, alleging that 
Tallulah Sharpe had previously been the wife of John 
C. Sharpe. John C. Sharpe had filed a bill for divorce 
against Tallulah Sharpe. The bill was dismissed but a 
decree was entered granting Tallulah Sharpe $50.00 
per month as permanent alimony and $100.00 as solici- 
tor’s fees. Prior to the marriage to Tallulah Sharpe, 
John C. Sharpe had executed one of the mortgages 
sought to be foreclosed and subsequent to such mar- 
riage he, joined by Tallulah Sharpe, executed the other 
mortgage sought to be foreclosed. The decree allowing 
Tallulah Sharpe $50.00 per month alimony appears to 
have been entered on July 3rd, 1924 and on August 7th, 
1925 John C. Sharpe sold and conveyed to E. L. Bryan 
the property described in the mortgage, subject to the 
mortgage. The defendant Tallulah Sharpe filed answer 
to the bill and when same was stricken, filed an amend- 
ed answer. In her amended answer she prayed for 
affirmative relief setting up the alimony decree re- 
ferred to and claimed that it was a valid and binding 
judgment and decree and a valid and subsisting lien 
upon the property in litigation and prayed a decree 
subregating her rights to the rights of the complain- 
ant under the mortgages for all sums paid for prin- 
cipal, interest, taxes and expenses and that when same 
should be determined she be entitled to receive out of 
the proceeds of any sale of the said property the 
amount due under and by virtue of the decree for 
alimony and solicitor’s fees as a lien against the prop- 
erty after the said mortgages should have been paid. 
To this answer in the nature of a cross bill E. L. Bryan 
filed his demurrer on the following grounds: 


“1. The said Cross Bill fails to set forth any legal or 
equitable reason or cause of action wherein and whereby the 
Court would be justified in holding that the alleged alimony 
decree in favor of Tallulah Sharpe against John C. Sharpe 
is a valid and subsisting lien against the property described in 
the mortgages being foreclosed of E R. Dickenson or any reason 
either legal or equitable why any sum of money realized from 
the sale of the said property in excess of the amount necessary 


to justify said mortgages should be applied to the said alleged 
alimony decree. 
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“2. The said alleged alimony decree being current or run- 
ning decree requiring the said John C. Sharpe to pay to the said 
Tallulah Sharpe alimony at the rate of $50.00 per month is not 
a valid and subsisting lien against the property described in 
the mortgages being foreclosed. 

“3. The said alleged alimony decree not being a decree for 
a specific amount and not having been made the Order and 
Judgment of the Court for a specific and definite amount so 
that the Clerk could issue an execution for a specific and defi- 
nite amount can not possibly be held to b2 a lien against the 
property described in the mortgages being foreclosed. 

“4. The said alleged alimony decree can not be held to be 
a lien against the property described in the said mortgages 
because the same being a current or running decree of $50.00 
per month it would take outside or extrinsic evidence submitted 
to and passed upon by the clerk to determine the amount due 
thereon and it would be necessary for the Court to take the 
testimony in order to determine the amount due and it would 
be necessary for the Court to enter an Order based upon such 
testimony finding a specific and definite amount due and order 
the Clerk to issue an execution for such amount before the said 
decree could be made a valid and binding judgment which would 
constitute a lien upon the property described in the mortgages 
being foreclosed and in order to effect the rights of the Defend- 
ant in the premises it would have been necessary that the said 
Judgment be entered by the Court prior to the acquisition of 
title by this Defendant. 

“5. This defendant demurrs to so much of the prayer of 
said cross bill as prays for subrogation for all sums paid for 
interest, taxes and other expenses by the said Tallulah Sharpe 
upon the ground that there is no allegation in said cross bill 
entitling the said cross complainant to subrogation.” 

Bryan also filed his answer, as follows: 

“First: This defendant denies that the alleged alimony 
decree in favor of the said Tallulah Sharne, against the said 
John C. Sharpe is a valid and subsisting lien against the prop- 
erty described in the mortgages being foreclosed by E. R. Dick- 
enson in his main bill. 

“Second: This defendant denies the right of the said cross 
complainant to subrogation as prayed for in her said bill.” 


Upon hearing, the Court made an order overruling 
the demurrer and from this order appeal was taken. 


The question raised is whether or not a decree for 
permanent alimony when filed as required by law con- 
stitutes a lien on the real estate of the husband against 
whom such decree is rendered. It appears to be well 
settled that a decree granting permanent alimony does 
not become a specific lien on the husband’s real estate 
unless so provided by statute. 4 Cyc. 783; Augustine 
Scott et al vs. Eva G. Scott, 80 Kans, 489; 103 Pacific 
1005; Perkins vs. Perkins, 16 Mich. 162; 14 Cyc. 783 
and cases there cited; 19 C. J. 313 and cases there 
cited. 

We have two statutes in Florida which must be con- 
strued in connection with this matter. Sec. 2802, Rev. 
Gen. Statutes of Fla. provides as follows: 

“Every judgment at law (and decree in equity) which shall 
be entered in any of the Circuit Courts of this State shall create 


a lien and be binding upon the real estate of the defendant in 
the county where rendered.” 


And, if we had no other statute it might be well 
assumed that it was the legislative intent to include in 
the provisions of this section decrees for permanent 


Go 
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alimony and thereby establish a lien upon the hus- 
band’s property which could never be discharged and 
which would have the effect of making it impossible for 
one against whom such a decree was entered to sell and 
dispose of his real estate and convey the same free 
from all encumbrances. A decree for permanent ali- 
mony is not one which may be paid off and discharged. 
It runs in installments so long as both parties are living 
unless vacated by order of court of competent jurisdic- 
tion. Therefore, it is impossible to determine what 
amount of money will be required to meet the exigen- 
cies of the decree. It is clear that execution would not 
issue upon a decree like the one before the court at this 
time and the only way by which an execution would be 
procurable would be for the claimant under the decree 
to petition the court for an adjudication against the 
person against whom the decree was rendered for de- 
fault in payment of the installments and for an adjudi- 
cation fixing the amount then due and payable under 
the terms of the decree and for an order for execution 
to issue for such specific amount. 


There are, however, other sections of our statutes 
which will serve to clarify the matter. Sections 3195 
and 3196, Rev. Gen. Statutes of Fla., provide the au- 
thority for granting alimony in divorce suits. It 
appears that alimony in the suit referred to in this 
case was granted under provisions of section 3196, 
Rev. Gen. Statutes of Fla. Section 3198, Rev. Gen 
Statutes of Fla. is as follows: 

“Effect of Decree of Alimony. A decree of alimony granted 
under sections 3195 and 3196 shall release the wife from the 
control of her husband, and she may use her alimony and 
acquire, use and dispose of other property, uncontrolled by her 
husband; and when the husband is about to remove himself or 
his property out of the State, or fraudulently convey or cancel 
it, the court may award a ne exeat or injunction against him 
or his property, and make such order or decree as will secure 
the wife’s alimony to her.” 

This section of the statutes appears to be a legis- 
lative construction to the effect that decree for perma- 
nent alimony do not constitute a lien upon the property 
of the husband against whom such decree is rendered 
and to provide a specific method for reaching the prop- 
erty of the husband in cases where it is necessary to 
resort to a subjection of the property to enforce the 
compliance with the terms of the decree. We hold that 
Section: 2802 Rev. Gen. Statutes of Fla. applies to judg- . 
ments and decrees in which the total indebtedness 
adjudged or decreed is fixed in such judgment or decree 
and that it should not be construed to apply to decrees 
for permanent alimony, the amount necessary to fully 
satisfy and discharge which can never be ascertained 
nor fixed by the court or the parties and which does not 
require the payment of the amount named in the decree 


except upon the condition that both parties be living 
on stated future dates. The demurrer to the answer in 
the nature of a cross bill should have been sustained. 


| 
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The order of the Chancellor should be reversed with 
directions for further proceedings not inconsistent with 
this opinion and it is so ordered. 

Reversed. 

WHITFIELD, P. J. and TERRELL, J., Concur. 

ELLIS, C. J. and STRUM and BROWN, J. J. Con- 
cur in the Opinion, filed June 16, 1927. 


Arthur Reed, alias Arthur Davenport, 
and Louis Thomas, alias Louis Curtis, 
Plaintiffs in Error. 
vs. Pinellas County. 
State of Florida, 
Defendant in Error. 
BROWN, J. 


These two plaintiffs in error, together with two 
women defendants, were jointly indicted by the grand 
jury at a special term of the circuit court of Pinellas 
County for the murder of E. E. Blewfield, and the 
petit jury found plaintiffs in error guilty as charged in 
the first and third counts of the indictment, both of 
which charged murder in the first degree, and they 
were sentenced to death by electrocution. The judg- 
ment of conviction is brought before us on writ of 
error. 

The indictment charged the crime to have been 
committed on August 16, 1926, and the indictment was 
found on September 7th, twenty-two days later. The 
record shows that the defendants were arraigned and 
pleaded not guilty on the day the indictment was re- 
turned, and the case was set for trial the next day, 
September 8th. The minutes for September 8th show 
that the defendants were personally present in court 
during the empanelling of the jury, accompanied by 
their counsel, a practicing attorney who had been 
appointed by the court to represent the defendants. 
Just when this attorney was appointed does not appear, 
but probably on that date, as the minute entries for the 
day before, as to their arraignment, did not show that 
they were accompanied by counsel. After the jury 
was empanelled and sworn, the taking of testimony 
was begun on September 8th, and the trial concluded 
on September 9th, with the verdict of “guilty,” with- 
out recommendation. The judgment and sentence of 
the court were pronounced on September 10th, motion 
for new trial was filed and an order made on Septem- 
ber 15th denying such motion and allowing ten days in 
which to settle and sign a bill of exceptions. 

No bill of exceptions was presented to the trial 
judge, Judge Freeman P. Lane, or any other judge 
acting in his stead, within the period of ten days 
allowed by the court. At least, there is no hint of any 
such thing in the record; nor is any such claim made 
in the briefs. An order by the trial judge, dated 
January 7, 1927, granting the motion of the attorney 
whom he had appointed to represent the defendants to 
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withdraw from the case, appears in the record, also 
an order dated January 14, 1927, denying the petition 
of plaintiffs in error for writ of error coram nobis, 
signed by the attorneys who have since represented the 
plaintiffs in error in the court below and in this court. 
Both of these orders were signed by Judge Lane; so it 
appears that he was still carrying on his judicial work 
up to that time. ‘ 


There was an effort made to establish a bill of ex- 
ceptions by the affidavits of three disinterested by- 
standers, and on February 5, 1927, one of the attorneys 
for plaintiffs in error filed an affidavit, evidently at- 
tached to such proposed bill of exceptions, which stated 
that, having been recently employed for the named 
defendants, he personally presented “the attached bill 
of exceptions to Judge J. C. B. Koonce, sitting in this 
circuit for Judge Freeman P. Lane, who is seriously ill 
with paralysis in his home in St. Petersburg, Florida,” 
and that Judge Koonce refused to sign the bill of ex- 
ceptions, and that Judge Lane was unable to sign it, 
and that no one could see him. The writ of error was 
sued out on January 15, 1927. The affidavits of the 
bystanders are dated February 4th and 5th, 1927. 
These affidavits alleged that the purported bill of ex- 
ceptions was presented to Judge Koonce, acting for 
Judge Lane, who had been stricken with paralysis, and 
that he, Judge Koonce, had refused to sign the same. 
The affidavits do not show that the bill of exceptions 
had been presented to Judge Lane, or any judge acting 
in his stead, within the ten day period, or at any time, 
and that he had refused to sign the same; nor is the 
exact date of the presentation to Judge Koonce shown, 
but from the other entries in the record it must have 
been more than four months after the expiration of the 
ten days allowed in the order of the trial judge. When 
the present attorneys for plaintiffs in error were em- 
ployed in the case, the time for presentation of bill of 
exceptions had long since expired. 

Sec. 2906, Rev. Gen. Stats., relating to bills of 
exceptions, does not specify the time for authentica- 
tion, but must be construed in connection with Rule 97 
of Circuit Court Practice, which has long been in effect 
in this state, and which provides that bills of excep- 
tions shall be made up and signed during the term of 
the court at which the verdict is rendered or trial had, 
unless by special order further time is allowed. “When 
no statute provides otherwise, the settlement and sig- 
nature of a bill of exceptions must generally be made 
before the expiration of the term at which the trial 
is held, the reason being that the court loses control 
of the record with the exception of the term.” 3 
Encye. Pldg. & Prac., 465, and cases cited, including 
several Florida cases. 


In the case of Montgomery v. The State, 54 Fla. 
73, 45 So. 813, this court, speaking through MR. JUS- 
TICE WHITFIELD, said: 
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“The statutes of the state and rules yoverning the circuit 
courts of the state provide the manner and time of making up 
and filing a bill of exceptions, so that it may become a part of 
the transcript of the record brought to the appellate court by 
writ of error. Unless the statutes and the rules governing the 
preparation and authentication of bills of exceptions are com- 
plied with, the attempted bill of exceptions is a nullity and 
cannot be considered by the appellate court. Smith v. State, 
20 Fla. 839; Myrick v. Merritt, 21 Fla. 799; Picket v. Bryan 
24 Fla. 38, 15 South. Rep. 681; Jacksonville St. R. Co. v. 
Walton, 42 Fla. 54, 28 South. Rep. 59. It is the duty of the 
plaintiff in error to have the bill of exceptions properly pre- 
pared as the rules direct and duly authenticated as required by 
section 1696 of the General Statutes during the progress of 
the cause or within the time allowed by an order duly made 
and entered under Rule 97. If the bill of exceptions is duly 
prepared and presented for authentication within the time 
allowed under Rule 97, it may be authenticated afterwards as of 
the day on which it was properly presented. Mayo v. Hinote, 
16 Fla. 673; Glasser v. Hackett, 37 Fla. 358, 20 South. Rep. 532. 


“The statute (now sec. 2906, R. G. S.) expressly provides 
that the judge of any court shall sign upon request any bill! 
of exceptions taken during the progress of the cause and 
tendered to the court, if it fairly states the truth of the 
matter and the exception taken; and the same shall when 
signed become a part of the record of such cause; and when 
the judges refuses to sign a bill of exceptions when properly 
tendered, it shall be lawful for three persons to sign the same 
in the presence of the judge and certify that the same was pre- 
sented to the judge and he refused to sign it, then said bill 
shall be valid and have the same force as though it were signed 
by the judge. When the bill of exceptions is authenticated by 


-three persons under the statute it must appear therein that 


the persons so authenticating were present at the trial and had 
knowledge of the matters stated in the bill of exceptions and 
they must certify to the truthfulness of the bill of exceptions. 
Williams v. Pitt, 38 Fla. 162, 20 South. Rep. 936. 

“It does not appear in this case that the bill of exceptions 
was presented to the judge of the trial court and that he re- 
fused to sign it, or that it was signed in the presence of the 
judge. This being so the so-called bill of exceptions is a nullity 
and cannot be considered by this court even though it appears 
at length in the transcript certified by the clerk of the trial 
court. If the bill of exceptions had been presented to the judge 
during the progress of the cause as contemplated by the statute 
it could then have been authenticated. -It appears from the 
transcript of the record proper that thirty days were allowed 
to prepare and submit a bill of exceptions. If the judge was 
suspended from office during that time and refused or failed 
for that reason to authenticate the bill of exceptions to him, and 
a proper bill of exceptions was duly filed or presented in the 
court within the time allowed, the judge of the court may, at 
a subsequent day, authenticate the bill as of the day it was in 
fact duly prepared and submitted where the court in law 
should be during proper hours within the time allowed by the 
order. If the party in preparing and submitting a bill of 
exceptions under a valid order does everything in his power 
to have the bill authenticated within the time allowed, but for 
reasons beyond his control there is no judge competent to 
authenticate the bill within the time allowed, the time during 
which there was no judge after the bill of exceptions was duly 
presented where the judge in law should be, may not be 
counted against a party not delinquent. . 

It appears, therefore, that the purported bill of 
exceptions attempted to be established upon the affi- 
davits of bystanders in this case, does not comply with 


said statute and rule. It is not made to appear that a 


bill of exceptions was tendered to the judge during the 
term of court at which the trial was had and verdict 
rendered, or within the extension of time allowed by a 
special order of the court, or that when so tendered 
such judge refused to sign the same. In fact, all the 
indications in the record are to the effect that it was 
not so tendered; nor does the record show that the 
then attorney for plaintiffs in error requested the 
judge for any greater time than the ten days which 
was allowed by. the order and which it must be con- 
ceded was an unusually short time. It appears affirm- 
atively from the record that it was not until about four 
and a half months after the expiration of the time 
allowed that the newly employed counsel obtained the 
oath of the three bystanders. Meanwhile, Judge 
Koonce had refused to sign the purported bill of ex- 
ceptions, as shown by the affidavits in the record, and 
properly so, the time having expired. It not appearing 
that the purported bill of exceptions was presented to 
the judge during the time allowed, and that he refused 
to sign the same, we cannot hold this document to be a 
legal bill of exceptions. 


Bills of exceptions were unknown to the common 
law, and it was not until the time of Edward I that a 
Statute was enacted authorizing bills of exceptions in 
civil cases. 2 R. C. L. 140. If a party desires appellate 
review of matters in pais, not a part of the record 
proper, such as rulings of the court on the admission 
and rejection of testimony, the giving and refusing of 
charges to the jury, motion for new trial, etc., he must 
bring such matters before the appellate court by a bill 
of exceptions secured in the lower court upon compli- 
ance with the requirements of the statutes and rules 
of court governing such matters. These are quite 
ceasonable and liberal, and designed to afford to parties 
reasonably diligent an adequate opportunity for the 
presentation of all such matters to the appellate court, 
but under such safe-guards as tend to secure a fairly 
correct and truthful record of the proceedings in the 
court below while the facts of the trial are still fresh in 
the memories of the trial judge and counsel in the 
cause. Being the creature of statutes and rules of 
court, the doctrine has long obtained in this state that 
bills of exceptions must be presented and authenticated 
within the time prescribed by law, or they do not 
become a part of the record, even though copied into 
the transcript, and cannot be considered by the ap- 
pellate court. 2 R. C. L. 144; Bush v. State, 21 Fla. 
569; Washington v. State, 48 Fla. 62, 37 So. 573; 
Bardwell v. State, 49 Fla. 1, 38 So. 511; Carter v. 
Stockton, 60 Fla. 33, 53 So. 450; Jackson v. State, 84 
Fla. 646, 94 So. 505; Granquist v. State, 86 Fla. 32, 
97 So. 205; Lanier v. Shayne, 85 Fla. 212, 95 So. 617; 


‘ Preston v. The State, 86 Fla. 476, 98 So. 358. 


‘In the absence of some reasonable showing why the 
bill of exceptions was not presented to Judge Lane 
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within the time allowed by his special order, and his 
refusal to settle and sign the same, plaintiffs in error 
were not entitled to invoke the provisions of the stat- 
ute authorizing the authentication of such bill by three 
disinterested bystanders, under the very terms of the 
statute, and the purported bill of exceptions copied 
into the transcript in this case is therefore a nullity and 
cannot be considered. To accede to the earnest pleas of 
counsel and depart from the rule so long in force in this 
state, established by the uniform decisions of this 
court as firmly as though dictated by express statute, 
would be an act of judicial law making and repealing 
which we would not be authorized to do. “The duty 
of the courts is to decide causes according to estab- 
lished principles and rules of law.” Potsdamer v. 
State, 17 Fla. 895, 915. The right to appellate review 
of a case which has already been tried in a nisi prius 
court, is not a natural, absolute, or unqualified right, 
but is a right created by law, either organic or statu- 
tory, to enjoy which a party must first comply with the 
conditions precedent and regulatory required by law. 
In the absence of constitutional inhibition, it is within 
the power of the legislature to prescribe the cases in 
which, and the courts to which, parties shall be entitled 
to bring a cause for review; and to impose such condi- 
tions and restrictions as it may see fit. 3 C. J. 297, 
299, and cases cited; Curry v. Marvin, 2 Fla. 411. The 
presumption is that our trial courts perform their duty 
and that. their judgments are lawful and correct. Error 
is never presumed and where in any case a party deems 
that error has been committed against him, the bur- 
den is upon him to bring to the appellate court a cor- 
rect and truthful transcript of the record in the trial 
court, and a legal bill of exceptions as a part thereof 
when one is desired, properly authenticated, and made 
up in accordance with the requirements of the law and 
rules established governing such matters, and making 
it thereby to affirmatively appear that the error, for 
the commission of which he seeks that the verdict and 
judgment be reversed, was committed by such court. 
O’Steen v. The State, 111 So. 725. 


Several assignments of error are based upon the 
denial of the petition for a writ of error coram nobis, 
filed on January 14, 1927, and denied the same day. 
The writ of error to the judgment of conviction was 
sued out on the following day. The plaintiffs in error, 
seeking by writ of error to review the judgment of con- 
viction, are not entitled to assign error upon the sub- 
sequent denial by the court below of petition for writ 
of error coram nobis. To obtain a review of the 


court’s judgment denying the writ of error coram 
nobis,, a separate and independent writ of error 
would have to be obtained from this court. The 
suing out of a writ of error is not, strictly speak- 
ing, a continuation of the suit below to which it relates, 


but is in the nature of the commencement of a new 
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suit to annul and set aside the judgment of the court 
below. State v. Mitchell, 29 Fla. 302, 10 So. 746; U.S. 
Mutual Acc. Assoc. v. Weller, 30 Fla. 210, 11 So. 786; 
Glasser v. Hackett, 37 Fla. 358, 362, 20 So. 532; Loring 
v. Wittich, 16 Fla. 323, 327; State v. Canfield, 40 Fla. 
36, 23 So. 591; 3 C. J. 304. On the other hand, an 
appeal is not regarded as in the nature of a new suit, 
but rather as a continuation of the suit below. 3 C. J. 
316, 320. The writ of error coram nobis is none the 
less a writ of error because it is sued out for the pur- 
pose of obtaining a review of a judgment by the same 
court which rendered the judgment,. nor because it is 
limited to vital error of fact not appearing of record. 
Upon the issues made up under a writ of error coram 
nobis, a trial is had, and such issues are generally new 
issues, rather than the issues in the original action. 
It, therefore, is also in the nature of a new suit, and to 
the judgment of the court below upon such writ of 
error coram nobis, a writ of error may be sued out to 
this court. 34 C. J. 390, et seq.; 5 Encyc. Pldg. & Prac., 
31-37. We cannot, therefore, here consider the assign- 
ments of error based upon the denial by the court 
below of the above mentioned petition. We might 
observe in passing, however, that said petition does not 
appear to measure up to the requirements outlined in 
Lamb v. The State, 107 So. 585, and Washington v. 
The State, 110 So. 259. 


Turning then to the assignments of error based 
upon matters appearing in the record proper, it appears 
that but two questions remain for consideration. One 
of these is whether or not the verdict is so contradic- 
tory as to be invalid and require a reversal. It is 
alleged to be fatally contradictory in that it found the 
defendants guilty of murder in the first degree as 
charged in the first and third counts of the indictment, 
the first count charging them with having killed the 
deceased with a steel bullet, and the third count 
charging the killing to have been with a leaden bullet, 
“whereas the testimony shows that there was only one 
shot fired.” We cannot consider the last clause in the 
assignment on this point, there being no legal bill of 
exceptions. But aside from what the testimony may 
have been, there is no material inconsistency in the 
verdict. What difference did it make to the deceased, 
or to society and the law, whether the deceased was 
killed by a steel or a leaden bullet, or a bullet composed 
partly of both metals, such as a steel-jacketed bullet? 
Absolutely none. Thus in the case of Howard v. State, 
73 Fla. 694, 74 So. 882, it was held that there was no — 
fatal variance between the allegations and the proof 
of the instrument with which the wound was inflicted 
if the instrument used produces or is capable of produc- 
ing the same kind of wound as the instrument charged 
in the indictment. In that case the allegation was that 
of assault with intent to murder by shooting another 
with a deadly weapon, to-wit, a shot-gun loaded with 
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gunpowder and leaden balls, while the proof was that 
the wound was inflicted with bird shot fired from a 
gun in the hands of the accused. See also Webster v. 
State, 47 Fla. 108, 36 So. 584. It would seem to the 
writer of this opinion that an indictment for murder 
in the first degree should sufficiently charge all the 
essential elements of the crime which read simply as 
follows: The Grand Jury for County, 
State of Florida, upon their oaths, charge that, on the 

day of D. , A. B., unlaw- 
fully and with a premeditated design to effect death, 
did kill C. D., by shooting him with a gun (or with a 
rifle or pistol, or by cutting him with knife, as the 
case may be) against the peace and dignity of the 
State of Florida.” Be that as it may, we are quite 
clear in holding that under the former decisions of this 
court, the above assignment of error raises an imma 
terial issue and is not well taken. 


The only other assignments of error based upon the 
record proper are those charging the court below with 
error, “because no sufficient or reasonable time was 
allowed the defendants between fhe date of the indict- 
ment and arraignment, to-wit, September 7th, 1926, 
and the date of trial, to-wit, September 8, 1926, in 
which to prepare their defense, and consult their coun- 
sel appointed for them by the court, they not being able 
to employ counsel.” Also that the court erred “in forc- 
ing the defendants to trial in such short time, to-wit, 
said offense having been alleged to have been commit- 
ted on the 16th day of August, 1926, and trial taking 
place on the 8th day of September, 1926, a special term 
of court having been called for this purpose only.” 


Taking up these assignments in reverse order, there 
being no bill of exceptions we are not able to say but 
that the circumstances of the crime charged against 
these defendants made it one of such a grave and 
heinous nature as justified the court below in the call- 
ing of a special term of the court for its investigation 
and action thereon by a grand jury on a date three 
weeks and one day after its alleged commission. The 
action of a grand jury is, after all, ex parte, and its 
function that of an inquisitorial and accusatorial char- 
acter. It merely brings and formulates the accusation. 


It is not the speed or promptness of grand jury in- 
vestigation and indictment which is likely to prejudice 
the cause of a defendant or prevent him from having a 
fair and impartial trial before a jury of his peers. It is 
when the trial before the petit jury is forced upon him 
before he has had time to properly consult with his 
counsel and prepare his defense; or when compelled to 
go to trial so soon after the commission of the crime 
charged, in cases where great popular excitement and 
indignation have been aroused, as to make a calm, 
dignified, fair and impartial trial psychologically im- 
possible,—it is then that the accused has good grounds 
for objection and exception when his prayers for post- 


ponement and allowance of more time go unheeded by 
the trial court. When all men know the end from the 
beginning—when in the face of excited public opinion 
no average jury could be expected to bring in anything 
but a verdict of guilt, regardless of the evidence, the 
judge who wants the trials in his court to be something 
more than a hollow mockery will rise superior to 
popular clamor for immediate action, and stay his hand 
until a fair trial can be had. Many men who would not 
hesitate to face the cannon’s mouth will quail and trem- 
ble before an aroused and inflamed public opinion, or 
become, unconsciously to themselves, swayed and biased 
by it. The circuit judge must needs be a man of great 
moral as well as physical courage, and Florida’s splen- 
did progress to this good day,—what we have of law 
and order and security—is largely due to the fact that 
the vast majority of our Circuit Judges have been and 
are men of that type.—Jurists who realize the great 
value of a reasonably prompt and expeditious admin- 
istration of the criminal law, but who also realize that 
fairness and due process of law must not be sacrificed 
to speed, that persons accused of crime are not always 
guilty, and that whether they be innocent or guilty, 
they are entitled to an absolutely fair trial, under cir- 
cumstances and conditions which make such a fair 
trial possible. If, to postpone court action until the 
turbulent waves of popular indignation have subsided 
sufficiently to make fair.and decorous judicial naviga- 
tion possible means that the judge must fly in the face 
of popular clamor and run the risk of harsh public 
criticism, and listen anew to the oft repeated (and — 
sometimes deserved) story of “the law’s delays’— © 
yea, even if it means that such postponement may re- 
sult in the mob and the rope for the accused, the judge 
should not hesitate. For if there is to be lynch law, 
it is far better for it to be administered outside than 
inside the temple of justice. And while the judge may | 
be temporarily criticized and condemned, the fact re- | 
mains that the people have no respect for a judge who 
is afraid of them, but on the contrary give their abiding — 
confidence and admiration to the fearless and upright — 
jurist who dares to defy and oppose them when they © 
are wrong. 
We are satisfied that these plaintiffs in error, on 
the record before us, have no just right to complain of 
the calling of the special term of court and their indict- 
ment twenty-two days after the date of the crime 
charged. Nor can we say from this record that the © 
court, in placing them upon trial the day after their 
indictment and arraignment, did not allow a sufficient 
and reasonable time for them to consult with their — 
counsel and prepare their defense. It is true that the | 
time was very short and that it is most unusual for 
the court to set a murder case for trial the day after 
the indictment is returned. But the facts of this case — 


as disclosed by the evidence are not before us, and we 
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cannot say as a matter of law that the court erred in 
the respect above charged. The defendants did not 
object to being arraigned at the time they were, or 
ask for any other or further time for the purpose of 
preparing their defense, procuring witnesses, or con- 
sulting their counsel, or for any other purpose at that 
or any other time. When the case was set for trial on 
the day following their arraignment, they raised no 
objection, nor did they raise any objection or ask for 
further time when the case was called for trial on the 
8th of September, at which time it affirmatively ap- 
pears that they had been furnished with counsel. In 
fact, the record affirmatively shows that when this 
case was called for trial on September 8th, each of the 
parties announced themselves ready for trial. It, 
therefore, appears that the defendants were not 
“forced to trial,” to use the words of the assignment 
of error. Nor does it appear that they were put upon 
trial without sufficient opportunity to prepare their de- 
fense or procure witnesses, or consult with their coun- 
sel. Inasmuch as no further time was requested, we 
must presume that counsel for the defendant was of 
the opinion that the defendants were ready for trial, 
that they had aécessible for use all the witnesses which 
they could obtain then or at any other time, and that 


there was no sufficient reason to ask the court for a. 


postponement or continuance. The record shows noth- 
ing to the contrary. If the popular excitement was 
still so high as to make a fair trial at that time impossi- 
ble or highly improbable, the presumption is that coun- 
sel for the defendants would have requested a postpone- 
ment, or that the court itself would of its own motion 
have postponed the trial of the case. In the absence 
of any showing in the record to the contrary, we must 
also presume that the counsel appointed by the court 
to represent the defendants was competent to discharge 
his grave and important duties. It was certainly the 
duty of the trial judge, in this, a capital case, where 
the state was represented by trained and capable 
prosecuting attorneys, to have appointed as counsel for 
the defense a competent and capable lawyer, well 
equipped to discharge his difficult and delicate duties; 
and nothing appearing to the contrary in the record we 
must assume that this was done, and that such attorney 
was well advised and knew what he was doing when 
he announced that the defendants were ready for trial 
without making any request for further time. 


The record in this case is quite different from that 
in either the case of Coker v. The State, 82 Fla. 5, 
89 So. 222, or Anderson v. The State, 110 So. 250. In 
the Coker case the defendant objected to pleading 
until he had had time to examine the indictment. He 
demanded and was refused a copy of the indictment. 
Then, he objected to being put upon trial upon the 
ground that he had not had sufficient time to prepare 


for his defense, and requested sufficient time to pre- 
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pare his motion for a continuance and place the same in 
writing. This motion was overruled and exception 
taken, and immediately, though the defendant an- 
nounced that he was not ready, the trial was begun. 
In the Anderson case, the defendant moved for a short 
continuance in order to enable him to get his wit- 
nesses and prepare for trial, which motion was over- 
ruled. In both these cases, this court. held that the 
trial courts were in error in denying these reason- 
able requests. We adhere to, and wish to repeat, with 
full endorsement, the forcible language used by this 


court, speaking through MR. JUSTICE ELLIS, in the 
Coker case, as follows: - 


“Justice requires and it is the universal rule obserbed in 
all courts of this country it is most sincerely hoped, that 
reasonable time is afforded to all persons accused of crime in 
which to prepare for their defense. A judicial trial becomes 
a farce, a mere burlesque, and in serious cases a most grue- 
some one at that, when a person is hurried into a trial upon 
an indictment charging him with a high crime without permit- 
ting him the privilege of examining the charge and time for 
preparing his defense. It is unnecessary to dwell upon the 
seriousness of such an error, it strikes at the root and base of 
constitutional liberties, it makes for a deprivation of liberty or 
life without due process of law, it destroys confidence in the 
institutions of free America and brings our very government 
into disrepute. There is some intimation in the bill of excep- 
tions that defendant’s counsel may not have demanded for his 
client a copy of the indictment or a reasonable time for the 
preparation of his defense with sufficient clearness to be heard 
by the Court. This may be the explanation of this unseemly 
proceeding, in which according to an affidavit by the defendant’s 
counsel, included in the bill of exceptions the defendant was 
hurried with such precipitancy into his trial that he was 
required to plead to the indictment within a few minutes of its 
presentation by the grand jury before it had retired from the 
court room to resume its duties. 

“It is almost impossible to imagine a state of circumstances 
under which such unbecoming haste would be justified in a 
court of justice. The offense with which the defendant was 
charged was a repulsive one, and if proven in an orderly, decor- 
ous and legal manner, there could be no doubt as to the 
retribution the law would exact, but when citizens are denied 
their constitutional rights in a court of justice, no person is 
wise enough to foretell the possible harm that may result to 
humanity.” 

There is no general principle of law fixing the exact 
time which must elapse between the finding of the in- 
dictment and the beginning of the trial thereon, nor has 
the legislature undertaken to fix any minimum time in 
such matters, but has left it to the discretion of the 
court to be governed by what is fair and reasonable in 
each particular case. What might be a sufficient time 
to prepare for trial in one case might be wholly in- 
sufficient in another. Therefore, no hard and fast 
rule could be applied alike in all cases. In the absence 
of any showing in the record to the contrary, and in 
the absence of any request by the defendants or their 
counsel for further time, we would not be authorized to 
presume that the court below did not allow sufficient 
time in this case. On the other hand, the presumption 
would be that where no further time was asked for, it 
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was not needed nor desired, 8 R. C. L. 67, 68. 

No reversible error being made to appear by the 
record, the judgment of the court below must be 
affirmed. 


Affirmed. 

ELLIS, C. J. and STRUM, J., Concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
J. J., concur in the opinion, filed June 18, 1927. 


State of Florida ex rel. 
Rivers Buford, Attorney General, 


Relator. 
vs. . Quo Warranto Original. 
L. M. Futch and Carrie Gentry, 
Respondents. 
STRUM, J. 


This is a case of original jurisdiction, a proceeding 
by information in the nature of a quo warranto brought 
by the State of Florida upon the relation of the 
Attorney General directly against the respondents, L. 
M. Futch, Millard Futch, Jr., Fannie Futch and Carrie 
Gentry, to inquire into what is alleged to be an un- 
authorized assumption and usurpation on the part of 
said respondents of certain corporate powers and fran- 
chises pursuant to Letters Patent issued on June 25, 
1918, incorporating certain persons under the corp- 
orate name of “Gentry-Futch Company” and other 
Letters Patent issued on August 8, 1923, changing the 
corporate name of said company to “Futch Company.” 

In the organization of said corporation, there were 
four incorporators, two of whom are alleged to have 
been married women at that time, and therefore dis- 
qualified and ineligible as incorporators and original 
subscribers to the corporate stock of said corporation. 
The State seeks a judgment of ouster upon the ground 
that said corporation, for the reason stated, has never 
attained legal existence, and that the claim of right on 
the part of the respondents to act in a corporate capa- 
city and to exercise a corporate franchise by virtue of 
said Letters Patent is unfounded and amenable to a 
direct attack at the instance of the State. 

Whatever may have been the status of said corpora- 
tion, and of the respondents, in the absence of a Stat- 
ute upon the subject, the question has now been put at 
rest, so far as the relations between the State and the 
respondents are concerned, by Chapter , Laws 
of Florida, Acts of 1927, (House Bill No. 1577), Sec- 
tions One and Two of which are as follows: 

“Section 1. Married women are hereby declared competent 
to be incorporators, subscribers, members, stockholders, directors 
or officers of any corporation heretofore or hereinafter or- 
ganized or functioning under or pursuant to any existing or 
former law of Florida. 

“Section 2. The dejure corporate existence of any corpora- 
tion heretofore organized or functioning under any existing or 
former law of Florida shall not be called into question or held 
invalid because any one or more of the incorporators, sub- 
scribers, members, stock-holders, directors or officers thereof 


were married women, nor shall any act, deed or thing done, 
permitted or suffered by any such corporation of by any in- 
corporator, subscriber, member, stockholder, director or officer 
thereof be deemed or held invalid for any such cause; and the 
letters patent or certificate of incorporation, or charter of any 
such corporation, if invalid for no other cause, is hereby 
approved, ratified, confirmed and declared to be valid from and 
after the time of the issuance thereof.” 


Of course, the Statute mentioned could not operate 
so as to affect vested rights, if any, nor to impair the 
obligation of existing contracts. This suit, however, 
involves only the right of the respondents, as between 
themselves and the State, to exercise a corporate fran- 
chise under the Letters Patent mentioned. It is com- 
petent for the State to prescribe the condition under 
which individuals may acquire and exercise such a 
franchise in the first instance. It is also competent 
for the State to alter those conditions from time to 
time, or to ratify a previous grant of a franchise, so 
long as constitutional guaranties are not violated. The 
State having raised no objection to the exercise of the 
corporate franchise in question, other than the objec- 
tion that two of the four incorporators of said corpora- 
tion were married women, and that obstacle having 
been removed, as between the State and the respond- 
ents, by the Statute aforesaid, the information must be, 
and the same is hereby dismissed. 

See Taggert v. James, 74 Mich. 733. 

ELLIS, C. J. and WHITFIELD, TERRELL, STRUM 
and BROWN, JJ., Concur. 

BUFORD, J., disqualified. 

Opinion filed June 20, 1927. 


George A. McLeod 


Appellant, 
vs. Pasco County. 
W. C. Gaither, et al., 
Appellees. 


PER CURIAM. 

Leon Prine, Solon G. Wilson and George A. Mc- 
Lod owned 17,600 acres of land in Pasco County, Flor- 
ida, which they sold through McLeod to W. L. Stanley 
and associates for $35,000 per acre. W. C. Gaither a 
real estate broker of Tampa, Florida, brought Stanley 
to McLeod pursuant to the terms of a verbal contract 
he had with McLeod to produce a purchaser for the 
lands. It appears that McLeod promised Gaither $3.50 
per acre or ten per cent on the sale price to produce 
a purchaser ready, able and willing to buy. 

It also appears that McLeod had secured an agree- 
ment with Prine and Wilson to use $5.00 per acre to 
cover the expense of making the sale. When Gaither 
brought Stanley to McLeod as a purchaser McLeod 
indicated that he was negotiating with another party 


_and could not sell to Stanley at that time. After talk- 


ing the matter over with Stanley, McLeod later re- 
turned to Gaither and told him that Stanley and his 
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crowd demanded a commission of $5.00 per acre if 
they purchased and that if he (Gaither) would agree 
to take a commission of $7500.00 in lieu of the ten 
per cent commission on the gross sale he would sell 
to Stanley rather than to the purchaser he had been 
negotiating with. Gaither yielded to this proposition 
and the sale was concluded. 


It was subsequently revealed that McLeod did not 
use the $5.00 per acre to pay commission on the sale 
of the land according to the terms of his agreement 
with Prine and Wilson, nor did “Stanley and his crowd” 
demand or know anything about the $5.00 per acre 
commission that McLeod represented to Gaither that 
they were to receive. McLeod had paid Gaither $7500.00 
commission and had converted the balance of the $5.00 
per acre, part of which was in cash and part in notes, 
to his own use, thereby perpetrating a fraud on both 
his co-owners and his broker. 


Predicated on McLeod’s fraudulent dealings with 
Prine, Wilson and Gaither suit was brought by Prine 
to require him (McLeod) to account for the money 
and notes so acquired by him, to pay Gaither such 
sums as were found due him for commission and to 
make proper distribution of any balance of the $5.00 


per acre so procured by the said McLeod for selling 


said lands. 


The chancellor found that all the material allega- 
tions of the bill of complaint and the answer of the 
respondent Gaither were proveu, that the equities of 
the cause were with the complainant and the respond- 
ent Gaither, and that they were each entitled to the 
relief prayed for in the bill of vomplaint and in the 


answer of Gaither. Appeal was taken from that final 
decree. 


In Porte F. Quinn et al. v. Jonn S. Phipps, decided 
last term (April 11th, 1927), this court at some length 
announced the law in this State governing the conduct 
and fidelity of a real estate broker to his principal. 
In this case we have the reverse situation so the main 
question presented concerns the decree of good faith 
due on the part of a principal to both his co-principal 
and his broker. Pertinent to the facts in this case, 
among other things in Quinn et al. v. Phipps we said: 


“The real estate business is not an avenue by which one 
may practice the tricks of his trade or prey on the innocent and 
unsuspecting purchaser, nor is it a cloak to cover fraud and 
deception, or a means for designing persons to short-circuit 
those who would deal squarely and in good faith. It is indeed 
a highly respectable business or profession; its ethics are well 
defined and presumed to be known to those who patronize or 
engage in that business. No business known to modern society 
has a longer or more respectable history. Real Estate is a 
primary security for credit in all civilized countries of the earth, 
and the real estate broker in our times, and long has been, the 
medium through which annually many millions of dollars in 
earnings and savings are secured or invested. He is the agent 
of his principal in every sense and when that relation is under- 
taken a fiduciary relation is created which bars the agent from 


27 


becoming interested in the business or property of his principal 
without his knowledge or consent.” 

From the record in this case it is perfectly apparent 
that McLeod tricked and deceived and dealt fraudu- 
lently with both his co-owners and his broker and he 
cannot under the cover of law be permitted to retain 
the fruits of perfidy. The doctrine of Quinn et al. v. 
Phipps is equally as binding on the principal when 
dealing with his co-principal or broker as it is on the 
broker when dealing with his principal. Both are 
required to deal squarely and in good faith. Bowe v. 
Gage, 132 Wis. 441, 112 N. W. Rep. 469; McDermott, 
v. Mahoney, 139 Iowa 292, 113 N. W. 32; McGovern 
v. Bennett, 146 Mich. 558, 109 N. W. 1055; 13 D. L. N. 
853; Davis v. Gassette, 30 Ill. App. 41; Dobinson v. 
McDonald, 92 Cal. 333, 27 Pac. Rep. 1098; Vreeland v. 
Vetterlein, 33 N. J. L. 247, 249; McKnight v. Thayer, 
48 N. Y. S. R. 620, 21 N. Y. S. 440; Rees v. Spruance, 
45 Ill., 308, 310; Brackenridge v. Claridge, 91 Tex. 527, 
44 S. W. Rep. 819, 43 L. R. A. 593, note, Walker Real 
Estate Agency (Second edition) 300. 


It is contended by appellant that Gaither’s claim 
could not be the basis of a decree in chancery in his 
favor. 


This court is mindful of the general rule to the 
effect that the mere relation of an agent to his prin- 
cipal is of itself insufficient to entitle the agent to 
maintain a bill for an accounting against the principal. 
This rule is predicated on the ground that there is no 
duty on the part of the principal as there is on the 
part of the agent to keep an account of the dealings 
between them and there is no confidence reposed 
by the agent in the principal as there is by the princi- 
pal in the agent. This rule is subject to the exception 
that where the relation between the agent and the 
principal is of a fiduciary character or the transac- 
tions between the parties are so involved and compli- — 
cated that the remedy at law is insufficient to admin- 
ister complete justice a court of equity will entertain 
a bill by an agent for an accounting. Davis v. Mar- 
shall, 114 Va. 193, 76 S. E. Rep. 316, 1914B Ann. Cas. 
1025, note 1028, where cases supporting both the rule 
and the exception are quoted. 


In the case at bar Prine, one of the co-principals, 
brough the bill for accounting making Gaither the 
agent or broker a party defendant. There can be no 
doubt that Prine was within his right in doing this. 
Gaither was well within the exception as above re- 
cited and under Section 3120 Revised General Statutes 
of Florida, 1920, was required to set up any counter 
claim he might have in his answer to Prine’s bill. Even 
if it could be successfully contended that Gaither was 
not within the exception as above stated he is well 
within the rule announced in Campbell v. Knight,— 
Fla.—109 South. Rep. 577. 


A discussion of the other assignments of error be- 
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comes unnecessary. The decree of the chancellor ac- 
cords with law and justice and is hereby affirmed. 
ELLIS, C. J. and WHITFIELD, TERRELL, STRUM 
and BROWN, JJ., Concur. 
BUFORD, J., Disqualified. 
Opinion filed June 28, 1927. 


R. R. Ricou and Sons Company, 
a corporation, 

Appellant, 

vs. Martin County. 

A. D. Merwin and his wife, Mabelle L. 
Merwin, A. H. Warner and his wife, Anna 
C. Warner, Julia S. Pope, Frank W. Pope, 
and his wife, Maria D. Pope, John H. 
Pope, Charles S. Pope and his wife, Stella 
Pope, D. Randall Pope and his wife, Ruth 
Pope, Julia Skillen and her husband, 
George A. Skillen, and Seminole Bank, 
a corporation, under the laws of the 
State of Florida, 

Appellees. 
BROWN, J. 

This case is before us on motion of certain appellees 
to dismiss appeal, and their suggestion of diminution 
of record, with motion for certiorari, and motion of 
appellant for certiorari, etc. The ground of the motion 


to dismiss is that the decree appealed from was sub- . 


sequently amended as to the description of the lands in 
controversy, as set forth in the suggestion of diminu- 
tion of record, thus making the subsequent decree the 
final decree. 

The final decree appealed from was, according to 
the copy in the record, rendered and signed on June 30, 
1926; the transcript, however, showing that it was 
filed and recorded on June 5, 1926. An appeal was 
taken to this decree on December 29, 1926, which was 
within six months from the purported date of the 
decree, but more than six months from the date the 
record shows it to have been filed and recorded. Sec- 
tion 3168 Revised General Statutes 1920 requires ap- 
peal to be taken within six months from the entry of 
the decree. If the date of the signing of the decree is 
correct it must have been filed and recorded July 5, 
1926, instead of June 5th, as shown by affidavit of 
counsel for appellant in connection with their motion 
for certiorari to bring up the motion to amend. This 
inconsistency is not explained by the record itself, but 
as the appellees who are seeking the dismissal of the 
appeal do not base their motion upon this ground, and 
only ask it upon the ground above mentioned, we will 
not at this time further consider this feature of the 
record. These motions are not filed in strict accord- 
ance with rules Four and Fourteen of Supreme Court 
Practice, as to time of filing, but may well be denied on 
the merits dlso. 


The bill and answer in this case involve a con- 
troversy with regard to certain lands and both plead- 
ings set forth the same description of said lands, which 
description, among other things, shows that the lands 
were in “Township 37 South of Range 41 East.” The 
final decree appealed from contained the same descrip- 
tion except that it gave the Range number as 42 
instead of 41. The amendatory decree of October 7, 
1926, filed and recorded October 12, 1926, as shown by 
certified copy thereof attached to the Suggestion of 
Diminution of Record, merely has the effect of correct- 
ing this manifest clerical error, nunc pro tunc. 

This order of October 7th recites that it was made 
on motion of the same defendants who as appellees 
are seeking to have the appeal dismissed on the ground 
that this order should be considered as the final decree 
in the case. The order goes on to recite that “it 
appearing that said decree was in error in describing 
the township and range of said lands, it is hereby 
considered that said final decree be and the same is 
hereby amended nunc pro tunc so that said final 
decree shall describe the township and range as Town- 
ship 37 South, Range 41 East,” and orders the clerk 
to amend the final decree accordingly. 


This order was in no means a final decree and the 
correction of the clerical error made by it relates back 
to the date of the entry of the final decree and made 
it as if the defect had never existed. The original 
final decree as corrected remained the final decree 
appealed from, and certainly the parties who had the 
correction made, the final decree being in their favor, 
cannot complain because it does not appear to have 
been made with notice to complainant, appellant here; 
if indeed the correction by the court of clerical errors 
or misprisions, inadvertently made, in its own judg- 
ments or decrees, required any such notice. 


That a court of record may, even after the term 
has expired, correct clerical mistakes in its own judg- 
ments and records, nunc pro tune, and that such cor- 
rections generally relate back and take effect as of the 
date of the judgment, decree, order, writ or other rec- 
ord so corrected, is well settled. Adams v. Higgins, 
23 Fla. 13, 1 South. Rep. 321; McGriff v. Reid, 37 Fla. 
51, 19 South. Rep. 339; Nichols v. Walton, 82 Fla. 
385, 90 South. Rep. 157; Sawyer v. State, (Fla.) de- 
cided at the present Term, 1927; Wilmerding c. Cor- 
bin Banking Co., 126 Ala. 268, 28 South. Rep. 640; 
15 R. C. L. 679-682; 21 C. J. 709; 34 Cyc. 235; 5 Am. & 
Eng. Ency. Pleading and Practices 1053. A clerical 
error in the description of lands in a judgment of fore- 
closure may be so corrected. Kennedy v. Knight, 21 
Wis. 340, 94 Am. Dec. 543. 


It has also been held that a court of record has the 


‘inherent power to correct clerical mistakes in its own 


records by orders nunc pro tunc even after appeal upon 
the ground that while by appeal it loses jurisdiction of 
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the case it does not of its record and may still correct 
formal clerical errors and mistakes inadvertently made. 
See 3 C. J. P. 1265, et seq., and cases cited. 

For these reasons appellees’ motion to dismiss will 
be denied; nor is it necessary to grant appellees’ motion 
for certiorari to bring up the amendatory order made 
in connection with the suggestion as to diminution of 
the records, nor appellant‘s motion for certiorari to 
bring up the motion for such amendment, as a certified 
copy of the amendatory decree is attached to the first 
named motion, which could be considered in connection 
with the record on this appeal. This order sufficiently 
shows that the amendment was made on motion of 
appellees, as well as the nature and character of the 
amendment moved for and granted. For these and 
other reasons all motions will be denied. 

ELLIS, C. J. and STRUM, J., Concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur in the opinion. 

Opinion filed June 28, 1927. 


Jack E. Sawyer, 
Plaintiff in Error, 
vs. Hillsborough County. 
State of Florida, 
Defendant in Error. 
BROWN, J. 

Plaintiff in error was convicted in the criminal 
court of record of Hillsborough County, upon an in- 
formation running in the name of and filed and sworn 
to by the “assistant solicitor for the county of Hills- 
borough, prosecuting for the State of Florida, in said 
county,” of the offense of breaking and entering a store 
building, and sentenced to a term of three years and 
six months in the state prison; to which judgment 
writ of error was sued out. 


The first assignment of error is addressed both to 
the refusal to grant the motion for continuance and 
the motion for a severance. The motion for contin- 
uance did not measure up to the requirements hereto- 
fore laid down by this court, and the court below can- 
not be held to have abused its discretion in denying 
such motion. Moore v. The State, 59 Fla. 23, 52 So. 
971. See also other cases cited on pages 460, Vol. 1, 
Fla. Digest. This makes it unnecessary for us to 
consider the other alleged error grouped under this 
single assignment, the rule being that where an assign- 
ment of error attacks more than one ruling of the 
court it will fail unless all of the rulings thus attacked 
are erroneous. However, there was no reversible error 
in denying the motion for severance. See Daniels 
v. The State, 57 Fla. 1, 48 So. 747; Roberson v. The 
State, 40 Fla. 509, 24 So. 474; Ballad v. The State, 31 
Fla. 266, 12 So. 865. 


The second assignment of error relates to the de- 
nial of the motion to correct the record so as to make 


it show that the court has allowed ninety days for the 
presentation of bill of exceptions. This matter was 
sworn to by the plaintiff in error and supported by an 
affidavit of his attorney to the effect that at the time 
motion for new trial was overruled he had inquired of 
the court as to what. time would be allowed for pre- 
paring and securing the approval of a bill of excep- 
tions, whereupon the court stated that counsel should 
have “the usual time,” and that counsel took the liberty 
of inserting on the record adjacent to the order of the 
court the following: “90 days to file B. B.” This 
motion to correct the record was made several weeks 
after the term of court has expired. The question 
turns upon the recollection of what had transpired as 
between the court and counsel, and while the record 
does not disclose for what reason the court denied the 
motion, the situation is not one which authorizes this 
court to hold that the lower court committed error. 
Certainly we would not be warranted in assuming that 
the presiding judge did not have ‘as good a recollection 
of what transpired at the time as had the attorney 
whose affidavit was filed. Furthermore, even if the 
court had orally stated that counsel would be allowed 
the “usual time,” as claimed by counsel, he might have 
meant by this the time allowed by law in the absence 
of a specific order fixing the time, which time expired 
with that term of court. Furthermore, unless the 
court at the time intended to include in its order an 
allowance of ninety days for settling the bill of excep- 
tions, it would not have been proper for the court after 
the expiration of the term to have supplied or included 
such a provision. The general rule is that formal and 
clerical amendments may be made at any time, but 
that substantial or judicial amendments or changes 
in a judgment cannot be made after the expiration of 
the term. If anything has been omitted from a judg- 
ment or order which is necessarily or properly a part 
of it, and which was intended and understood to be a 
part of it but failed to be incorporated in it through 
negligence or inadvertence of the court or the clerk, the 
omission may be supplied by an amendment or correc- 
tion after the term. But if the proposed amendment 
is a more after thought, something not really intended 
at the time, and which formed no part of the judg- 
ment or order as originally intended and pronounced, 
it cannot after the expiration of the term be brought 
in by way of amendment nunc pro tunc or otherwise. 
Adams v. Higgins, 23 Fla. 15, 1 So. 321; McGriff v. 
Ried, 37 Fla. 51, 19 So. 339; Nichols v. Walton, 82 Fla. 
385, 90 So. 157; 15 R. C. L. 679; 34 Cyc. 235. The 
second assignment of error must therefore fail. 


The third assignment of error is based upon the 
denial by the lower court of a motion for an extension 
of time within which to file a transcript of the record 
in this court. The lower court, having no authority to 
grant such an order, manifestly was without error in 
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denying this motion, which, if made at all, should have 
been addressed to the appellate court. 


The fourth assignment of error reads: “That the 
court erred in refusing to restrain the execution of 
judgment in this case; and to vacate the judgment in 
this case; and to catch the purported information filed 
in this case.” This assignment was evidently intended 
to be made to the denial of the petition and motion 
combined, filed by the plaintiff in error on September 
17, 1926, “to restrain execution and to vacate judg- 
ment and to quash information” and also to the denial 
by the court of the motion filed on October 29, 1926, 
designated as “supplementary petition to restrain exe- 
cution and motion to vacate judgment and to quash 
information.”’ Despite the rather informal manner of 
making this single assignment of error to two separate 
and distinct rulings of the court below, we have given 
due consideration to all questions thereby raised which 
have any merit. 


One of the grounds set up in the motions or peti- 
tions above mentioned was that the verdict was fatally 
defective and did not constitute a basis for the judg- 
ment. The plaintiff in error was informed against as 
“Jack E. Sawyer, alias Charlie Sawyer,” jointly with 
Edward Malanoski and Christ Spinsen. The verdict 
read: ‘We the jury find the defendant Jack E. Sayer, 
alias Charlie Sayer, guilty as charged in the first court 
of the information, so say we all,” signed by the 
foreman. 


Both these motions were filed some weeks after 
the expiration of the term of court during which the 
defendant was tried and verdict and judgment rend- 
ered. It is true a motion for new trial was filed on 
June 21, 1926, within four days after the trial, but 
the alleged defect in the verdict was not made one of 
the grounds thereof, nor was the objection to the form 
of the verdict presented to the court by a motion in 
arrest of judgment. The denial of the motion for new 
trial cannot be here questioned. as it has been settled 
by a long line of decisions of this court that a motion 
for new trial is not a part of the record proper and 
must be embodied in a bill of exceptions to the ruling 
thereon. As has been already mentioned, there is no 
bill of exceptions in this case. While the objection to 
the form of verdict was not properly and seasonably 
brought to the attention of the court so far as this 
record shows, we might remark in passing that this 
verdict is not fatally defective. Verdicts in criminal 
cases should be certain and free from ambiguity, but if 
the intention is clearly manifested, bad spelling or 
faulty grammar will not vitiate them. A verdict is 
not defective as to the identity of the person convicted 
of the crime of which he was found guilty when by 
reference to the record it is made clearly to appear 
that the jury intended to find the particular defendant 
guilty of the crime charged. See 1 Fla. Digest, page 


626, and cases cited; Thomas v. The State, 74 Fla. 200, 
76 So. 780; Richardson v. State, 72 Fla. 154,—So.—; 
38 Cyc. 1882. The verdict is a part of the record prop- 
er, and alleged defects in the form of the verdict should 
be determined in the trial court upon motion in arrest 
of judgment, which is the proper way to assail it. 
Taylor v. The State, 88 Fla. 555, 102 So. 884, and cases 
cited. It might also be observed that if the vowel “a” 
in Sayer be given the same broad pronunciation as in 
the words all, ball, tall, etc., the word “Sayer” would 
be idem sonans with Sawyer. 
can there be any doubt as to which of the defendants 
was intended by the jury to be found guilty by this 
verdict. The names of the other two defendants, who it 
seems pleaded guilty at the close of the testimony, are 
entirely dissimilar to that of this defendant. 


Returning to a consideration of the original and 
supplementary motions above mentioned, filed by the 
defendant in the court below after the expiration of 
the term in which the trial was had and the judgment 
rendered, the only grounds set forth in these motions 
which have sufficient merit to call for consideration by 
this court, are those going to the authority of the 
“assistant solicitor” to sign, make oath to and file the 
information upon which plaintiff in error was tried. 
The charge contained in the information was a felony, 
and it is first contended that under Section 10 of the 
Declaration of Rights contained in the Constitution of 
1885, the plaintiff in error could only have been pro- 
ceeded against upon an indictment by a grand jury, 
when that section is construed in connection with the 
provisions of the state and national constitutions guar- 
anteeing the equal protection of the laws. Said Sec- 
tion 10 reads as follows: 

“No person shall be tried for a capital crime or other 
felony, unless on presentment or indictment by a grand jury, 
except as is otherwise provided in this Constitution, and except 
in cases of impeachment, and in cases in the militia when in 
active service in time of war, or which the State, with the 
censent of Congress, may keep, in time of peace.” 

The words “except as otherwise provided in this 
constitution” in the foregoing section evidently refers 
to, and must be construed in connection with, Section 
28 of Article V of the same constitution, which is the 
last of several sections dealing with criminal courts 
of records and proceedings therein. Section 24 of Ar- 
ticle V provides that ‘“‘there shall be established in the 
County of Escambia, and, upon application of a ma- 
jority of the registered voters, in such other counties 
as the legislature may deem expedient, a criminal court 
of record.” Section 25 provides that said courts shall 
have jurisdiction of all criminal cases not capital which 
shall arise in said counties respectively; section 26 
provides that there shall be six terms of said courts 


‘in each year; section 27 provides that “there shall be 


for each of said courts a prosecuting attorney, who 


shall be appointed by the governor and confirmed by. 


14 R. C. L .207. Nor. 
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the senate, and who shall hold office for four years. 
His compensation shall be fixed by law.” 


Then follows Section 28, which reads as follows: 


“All offenses triable in said court shall be prosecuted upon 
information under oath, to be filed by the prosecuting attorney, 
but the grand jury of the circuit court for the county in which 
said criminal court is held may indict for offense triable in the 
criminal court. Upon the finding of such indictment the circuit 
judge shall commit or bail the accused for trial in the criminal 
court, which trial shall be upon information.” 


The contention of plaintiff in error is, in effect, 
that in so far as these sections of the Florida consti- 
tution, and the statutes enacted in pursuance thereof, 
operate to permit the trial of persons in felony cases 
upon information in those counties where criminal 
courts of record are established, whereas in other 
counties of the state, not having such courts, persons 
charged with felonies can only be tried upon the indict- 
ment of a grand jury, it amounts to a denial of the 
equal protection of the laws, and due process of law, 
as guaranteed by both the state and federal constitu- 
tions. It is further contended that the language of 
Section 20 indicates an intention that even in criminal 
courts of record persons charged with felonies must 
first be indicted by a grand jury before trial can be 
had upon informations filed by the prosecuting attor- 
ney upon the basis of such indictments. This latter 
contention is palpably unsound. Those sections ex- 
pressly provide that all offenses triable in such criminal 
courts of record,—that is, all criminal cases except 
capital cases,—shall be prosecuted upon information. 
The mere fact that provision is also made that the 
grand jury of the circuit court may retain the power 
to indict for offenses triable in such criminal courts of 
record and that the accused be committed or bailed by 
the circuit judge for trial in such criminal court upon 
information, does not mean that no reason can be 
prosecuted upon information in such criminal court of 
record until he has first been indicted by the grand 


jury in the circuit court for that county. To so hold 


would do violence to the plain meaning of the constitu- 
tional provisions. The purpose of Section 28 was pri- 
marily to provide for prosecutions upon information in 
the criminal courts of record of all felonies less than 
capital, but, at the same time, to retain the power of 
the grand juries to indict for offenses triable in such 
court. It was deemed wise that the initiation of prose- 
cution, even in counties where criminal courts of rec- 
ord were established, should not be confined solely to 
the filing of informations under oath by the prosecuting 
attorney. 

The idea that citizens or residents of this state have 
a constitutional or vested right to indictment by a 
grand jury in all felony cases, and that in those coun- 
ties where criminal courts of record are established 
they are deprived of this right under Section 28 of 
Article V of the Constitution, and hence denied the 
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equal protection of the laws, or of due process, is based 
upon a fallacy. The provision of the fifth amendment 
to the federal constitution, that “no person shall be 
held to answer for a capital or otherwise infamous 
crime, unless on a presentment or indictment of a grand 
jury,” is a limitation upon the federal government and 
has no reference whatever to state action. And, as 
above shown, our State constitution expressly provides 
for prosecutions by information in felony cases. It is 
true that at common law prosecution by information 
was generally confined to misdemeanors. 1 Bishop’s 
Crim, Proc., p. 103; 31 C. J. 625, et seq. And other 
prosecutions were generally by indictment. But the 
constitutional declaration that no person shall be de- 
prived of his liberty except by due process of law does 
not require that prosecutions for felony in State courts 
shall be by indictment. In a case where the state au- 
thorized prosecutions for felonies by information, after 
examination and commitment by a magistrate, without 
indictment by a grand jury, a conviction for murder in 
the first degree upon an information was upheld on 
appeal to the Supreme Court of the United States. Hur- 
tado v. People of California, 110 U.S. 516, 28 L. Ed. 232. 
It was also held by the same court that the privileges 
of a citizen of the United States do not include the 
right of trial by jury in a state court for a state offense, 
or the right to be exempt from any trial in such case 
for an infamous crime unless upon presentment by a 
grand jury. Maxwell v. Dowe, 176 U.S. 581, 44 L. Ed. 
597; 6 R. C. L. 467. Statutes providing for the prose- 
cution of felonies by information which were formerly 
prosecuted by indictment, are generally considered as 
merely changing the mode of procedure, and not ex 
post facto as to offenses committed prior to the enact- 
ment of such statutes within the meaning of the fed- 
eral constitution prohibiting a state from passing ex 
post facto laws. State v. Kyle, 166 Mo. 287, 65 S. W. 
763, 56 L. R. A. 115; in re Wright, 27 Pac. 565, 13 
L. R. A. 748; note, 38 L. R. A. (NS) 600. A person has 
no vested right in any particular remedy, and he cannot 
insist on the application to the trial of his case, whether 
civil or criminal, of any other than the existing rules 
of procedure. Statutes making changes in the remedy 
or procedure are always within the discretion of the 
law making power, and are valid so long as they do not 
deprive the accused of any substantial or constitutional 
right, or conflict with specific and applicable provi- 
sions of the federal constitution. A state may abolish 
old remedies and substitute new, or may abolish even 
without substitution if a reasonable remedy remains, 
but it cannot deny a remedy entirely. 6 R. C. L. 294-5, 
and cases cited. 

That clause of the Fourteenth Amendment to the 
Federal Constitution which provides that no state shall 
deny to any person within its jurisdiction the equal 
protection of the laws, was not intended to secure to all 
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persons in the United States the benefit of the same 
laws and the same remedies, whether as between states 
or as between different sections of the same state. See 
collation of authorities in 6 R. C. L. 429, and 12 C. J. 
1149, 1150, 1157. 


In the case of Bowman v. Lewis, 101 U. S. 22, L. Ed. 
989, the court had under consideration whether or not 
the system of appeals under the constitution and the 
laws of Missouri constituted a denial of the equal pro- 
tection of the laws. By the constitution and laws of 
Missouri, a court called the St. Louis Court of Appeals 
had exclusive jurisdiction in certain cases of all appeals 
from the circuit courts in St. Louis and some adjoining 
counties, while the Supreme Court had jurisdiction of 
appeals in like cases from the circuit courts of the 
remaining counties of the state. The Federal Supreme 
Court held that: this adjustment of the appellate juris- 
diction was not forbidden by anything contained in the 
Fourteenth Amendment. One paragraph of the opinion 
reads as follows: ‘We might go still further, and say, 
with undoubted truth, that there is nothing in the 
Constitution to prevent any State from adopting any 
system of laws or judicature it sees fit for all or any 
part of its territory. If the State of New York, for 
. example, should see fit to adopt the civil law and its 
method of procedure for New York City, and the sur- 
rounding counties, and the common law and its method 
of procedure for the rest of the State, there is nothing 
in the Constitution of the United States to prevent its 
doing so. This would not, of itself, within the meaning 
of the 14th Amendment, be a denial to any person of 
the equal protection of the laws. If every person resid- 
ing or being in either portion of the State should be 
accorded the equal protection of the laws prevailing 
there, he could not justly complain of a violation of the 
clause referred to. For, as before said, it has respect 
to persons and classes of persons. It means that no 
person or class of persons shall be denied the same 
protection of the laws which is enjoyed by other per- 
sons or other classes in the same place and under like 
circumstances.” See also State v. Butt, 25 Fla., 258, 
5 So. 597. 

Recurring to the question whether we have here 
anything contrary to due process of law, which is not 
only guaranteed by our constitution, both state and 
federal, but came down to us from Magna Charta itself, 
we quote a paragraph from the able opinion of Mr. Jus- 
tice Mathews in the-case of Hurtado v. California, 
supra: “The Constitution of the United States was 
ordained, it is true, by descendants of Englishmen, who 
inherited the traditions of English law and history ; but 
it was made for an undefined and expanding future, 
and for a people gathered and to be gathered from 
many Nations and of many tongues. And while we 
take just pride in the principles and institutions of the 
common law, we are not to forget that in lands where 


other systems of jurisprudence prevail, the ideas and 
processes of civil justice are also not unknown. Due 
process of law, in spite of the absolutism of continental 
governments, is not alien to that code which survived 
the Roman Empire as the foundation of modern civili- 
zation in Europe, and which has given us that funda- 
mental maxim of distributive justice, Suum cuique 
tribuere. There is nothing in Magna Charta, rightly 
construed as a broad charter of public right and law, 
which ought to exclude the best ideas of all systems 
and of every age; and as it was the characteristic prin- 
ciple of the common law to draw its inspiration from 
every fountain of justice, we are not to assume that 
the sources of its supply have been exhausted. On the 
contrary, we should except that the new and various 
experiences of our own situation and system will mold 
and shape it into new and not less useful forms.” 

The history of the grand jury system will demon- 
strate that its function have not always been uni- 
form; that while it is a body of very ancient origin, its 
officers were not always the same. At first it was a 
body which not only accused, but tried, public offend- 
ers. At a later period it became an informing and ac- 
cusing tribunal only, without whose previous action no 
person charged with a felony could, except in special 
instances, be put upon trial. At times it stood in 
England as a barrier against oppressive prosecutions 
by the crown, and it came to be regarded as an institu- 
tion by which the subject was rendered secure against 
unfounded prosecutions in the name of the sovereign. 
“The institution,” says Mr. Justice Field, “was adopted 
in this country, and is continued, from considerations 
similar to those which gave to it its chief value in 
England, and is designed as a means, not only of bring- 
ing to trial persons accused of public offenses upon just 
grounds, but also as a means of protecting the citizen 
against unfounded accusation, whether it comes from 
government, or be prompted by partisan passion or 
private enmity.” The grand jury continues with us as 
an accusatorial body, the number of members which 
varies in the several states, and its sittings and delib- 
erations are in secret, usually ex parte; hence lacking 
in the primary essentials of due process, but this right 
is reserved to the accused upon his final trial by a jury 
of his peers. State v. Tusker, 36 Ore. 291, 51 L. R. A. 
246. In the case just cited it was held that the equa! 
protection of the laws was not denied by an act author- 
izing prosecutions to be commenced by informations 
filed by the district attorney except when the court 
deems it advisable to convene a grand jury, thereby 
leaving it to the district attorney and the court to de- 
termine which method the prosecution should follow. 

While the grand jury is thus an institution of an- 
cient lineage and renown and has fulfilled a useful 
function, both in the country of its birth and in this 
country, it can hardly be said that its value as a bul- 
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wark against the oppression of the sovereign—the very 
thing which did so much to establish its popularity as a 
common law institution—was necessary to its perpet- 
uation in this country. Because of the popular char- 
acter of our institutions there has seldom been any 
contact in this country between the government and 
the citizens which required the assistance of the grand 
jury as a protection against oppressive governmental 
action. But that it has at times fulfilled a useful func- 
tion in protecting the citizen against unfounded accu- 
sations, prompted by partisan passion or private enmi- 
ty, can hardly be gainsaid. 12 R. C. L. 1014. However, 
in substituting in the place of indictment prosecution 
upon information filed by the sworn official representa- 
tive of the state in felony as well as misdemeanor cases 
triable in the criminal courts of records of this state, 
it was doubtless the design of our constitution makers 
that this responsible officer should perform in the in- 
stances designated by the Constitution the same func- 
tions and fulfill the same duties with reference to the 
initiation of prosecution as formerly devolved upon the 
grand jury. It is just as much his duty to refrain 
from bringing an unjust or unfounded prosecution as 
it is to file an information where the law and the facts 
warrant it. He should never permit his highly import- 
and office to be made the instrument of partisan perse- 
cution or private malice. 1 Bishop Crim. Proc. 252. The 
grand jury cannot be kept in sessionall thetime, and the 
undoubted benefits arising from the continued presence 
and functioning in populous counties of some trained 
and responsible prosecuting officer representing the 
state, vested with the power to initiate prosecutions 
by way of information, is no doubt the primary reason 
for the adoption of the constitutional provision for the 
establishment by the legislature in those counties where 
a majority of the electorate request it of criminal 
courts of record with a judge and a responsible prose- 
cuting attorney for each court, appointed by the gover- 
nor and confirmed by the senate, and transferring to 
such officer, as to all cases less than capital triable in 
such courts, of the vitally important discretionary 
powers and functions previously exercised by the grand 
jury alone. The grand jury is not abolished in such 
counties; it may still when it so desires indict in all 
cases as formerly, and retains the sole power of indict- 
ment for capital felonies. It may be a debatable ques- 
tion whether the proceeding by indictment secures to 
the accused any superior rights and privileges over 
that by information, but this is a matter going to the 
wisdom and policy of those provisions of our constitu- 
tion and our statutes enacted in pursuance thereof, and 
we do not deem it within our province to disturb the 
determination of this question as made by the consti- 
tutional convention and legislature. The delegates of 


the people who framed our constitution, and the mem- 
bers of the legislatures elected by the people who en- 


acted these statutes, are presumed to have registered 
the will of the people of this State that in those coun- 
ties which desired it the time-honored function of the 
grand jury should be modified or transferred in part 
to the county solicitor to the extent indicated by the 
provisions above set forth, and we cannot see that in 
so doing they have come in conflict with any of the 
provisions of the federal constitution.’ 

If this contention of the plaintiff in error that he 
could only have been proceeded against by indictment 
rather than information under the provisions of the 
federal constitution, had been well founded, the infor- 
mation upon which he was tried would have been abso- 
lutely void and the court without jurisdiction, and the 
method of attacking the judgment by filing a motion 
to vacate the same, even after the expiration of the 
term at which it was rendered, would have been allow- 
able. 34 C. J. 268; 15 R. C. L., 688-692. However, as 
we have seen, this attack on the validity of the infor- 
mation must fail. 

The remaining ground of attack upon the informa- 
tion, to the effect that the assistant solicitor was with- 
out authority to sign and file the information, is not, 
in our opinion, such a ground of objection as can be 
made for the first time by a motion to vacate the judg- 
ment, restrain its execution, and quash the informa- 
tion, filed after the expiration of the term of the court 
during which the accused was tried and judgment rend- 
ered. Conceding for the sale of argument, but without 
deciding, that, as contended by plaintiff in error, the 
information upon which he was tried, under the pro- 
visions of Section 28 of Article V of the Constitution 
could only have been signed, sworn to and filed by the 
prosecuting Attorney—the county solicitor, “as he is 
designated under Sections 5972, et seq., Rev. Gen. 
Stats., and that the attempt in Section 5975 to vest the 
assistant county solicitor with such power is uncon- 
stituional and void, it would appear that plaintiff in 
error waived this alleged ground of objection by inter- 
posing the plea of not guilty and going to trial, without 
making any motion to quash the information upon such 
ground, and without filing any motion in arrest of 
judgment after verdict and before judgment and sen- 
tence, or taking any other steps during the term to 
bring this matter to the attention of the trial court. 
31 C. J. 871; 14 R. C. L. 208. 


Section 5976, Rev. Gen. Stats., provides that the 
same rules or practice and pleading that obtain as to 
indictments shall obtain as to informations. Section 
6064, Rev. Gen. Stats., provides that, “No indictment 
shall be quashed or judgment arrested or new trial 
granted on account of any defect in the form of the 
indictment, or of misjoinder of offenses, or for any 
cause whatsoever, unless the court shall be of the 
opinion that the indictment is so vague, indistinct and 
indefinite as to mislead the accused and embarrass him 
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in the preparation of his defense and expose him after 
conviction or acquittal to substantial danger of a new 
prosecution for the same offense.” (See also statutory 
rules applicable to motions in arrest of judgment in 
civil cases at law, Secs. 2813, 2114, Rev. Gen Stats., 
which are in effect somewhat the same). 


A motion in arrest of judgment is ordinarily inter- 
posed after verdict and before judgment and sentence. 
8 R. C. L. 229. In the case of P. & I. R. R. Co. v. The 
State, this court held that a motion in arrest of judg- 
ment cannot be made after the term at which the 
trial was held. But a motion to vacate and set aside a 
judgment, upon certain recognized grounds, may be 
interposed after the end of the term. The rule is well 
settled that where a judgment is entirely void for want 
of jurisdiction, the power, upon motion, to vacate it 
and set it aside is not limited to the term at which it 
was rendered. Einstein v. Davidson, 35 Fla. 342, 354, 
17 So. 563; Ala. Hotel Co. v. Mott Iron Works, 98 So. 
825, 86 Fla. 608; Malone v. Mores, 109, 677; 34 C. J. 
210, 127, 253, 255, 269; 15 R. C. L. 682, 688, et seq. 
If the contention of the plaintiff in error as to the lack 
of lawful authority on the part of the assistant county 
solicitor to sign and file information be correct, this 
would undoubtedly have formed a sufficient ground for 
a seasonable motion to quash the information; but for 
reasons hereinafter given, this defect, serious as it 
was, would not have rendered the information abso- 
lutely void, nor deprived the court of jurisdiction, and 
hence did not afford ground for motion to vacate the 
judgment, filed after the term. This holding does not 
conflict with that clause in Sec. 11 of the Declaration 
of Rights that in all criminal prosecutions the accused 
shall have the right to demand the nature and cause of 
the accusation against him. This constitutional guar- 
antee does not mean that the indictment or informa- 
tion must be absolutely perfect and free from objec- 
tions in all respects. There are many imperfections or 
irregularities in procedure which the accused may 
waive. 8R.C. L. 69. Of course, the accusation, what- 
ever its form may be, whether by indictment or infor- 
mation, would be void if it wholly failed to charge any 
criminal offense, and it would also fail if the accusa- 
tion were in the form of an information where the law 
required an indictment. 
vested with jurisdiction both of the subject matter and 
of the parties, the parties before the court being the 
State on the one hand and the defendant on the other, 
and the exercise of the court’s jurisdiction having been 
invoked by a formal accusation in the form of an in- 
information, the first count of which, on which the 
verdict was based, clearly and correctly charged the 
defendant with a felony such as is defined by Sec. 
5116, Rev. Gen. Stats., and when the defendant, without 
motion to quash the information or otherwise object- 


ing to the right or authority of the assistant solicitor 


But here we have a court 


to represent the State, pled not guilty; he thereby 
waived the right to make such objection as is here 
made by motion to vacate after expiration of the term. 
Both the court and the defendant having recognized 
the authority of the assistant county solicitor to act 
as the prosecuting officer for the State, it will, in aid 
of the court’s jurisdiction, when attached, as here, 
after the term, be presumed that the county solicitor 
had either authorized or ratified the filing of the infor- 
mation, or adopted the same, or that the court had 
appointed his assistant to act as County Solicitor; 
nothing appearing to the contrary. 31 C. J. 626;6C. J. 
635. Certainly it cannot be said under the facts of this 
case that the court was without jurisdiction to render 
the judgment appealed from. 8 R. C. L. 96. The Court 
had authority under Section 5974 R. G. S., in case of 
the absence or disability of the County Solicitor to 
appoint a member of the bar to act in that capacity. 
This power is inherent without Statute. King v. 
State, 43 Fla. 211, 31 So. 254. Where a court has 
potential jurisdiction of the subject-matter and actual 
jurisdiction of the parties, the pleading which brings 
the subject-matter before the court so as to authorize 
the exercise of its jurisdiction need not necessarily be 
sufficient in law to withstand the test of demurrer or 
motion to quash, but it must as a general rule state, 
at least inferentially, each material element or fact 
necessary to warrant the court to deliberate thereon 
and grant the relief accorded. Lovett v. Lovett, de- 
cided at the present term. We think the information 
in this case complied with this rule. 

The general doctrine as to the finality of judg- 
ments after the expiration of the term of rendition is 
well stated in the case of Einstein v. Davidson, 35 Fla. 
342, 354, and in Alabama Hotel Company v. Mott Iron 
Works, supra; also see 3 C. J. 210, 217, 255, 269; 15 
R. C. L. 690. 


“It is an invincible presumption of the law that a 
judicial tribunal, acting within its jurisdiction, has 
acted impartially and honestly, and the integrity and 
value of the judicial system, as an institution for the 
administration of public and private justice, rest large- 
ly upon this principle. Akin to this principle is the im- 
portant one that a presumption lies in favor of the 
regularity of the proceedings of any court of general 
jurisdiction. When such a court within its jurisdic- 
tion, every presumption is in favor of its judgment, and 
every reasonable doubt will be resolved in favor of a 
trial upon the merits. This includes the presumption 
that such courts act rightly and in conformity to law, 


~ 


and that principle even goes to ays extent of pre- 
suming that counsel for litigants ‘do their duty.” 15 
R. C. L. 875. cs 


In the case of Bryan v. The State, 41 Fla. 643, 20 
So. 1022, it was held that where an information filed in 
a criminal court of record had appended to it an affi- 
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davit in the form prescribed by statute, and after 
verdict it was objected, by motions in arrest of judg- 
ment and for new trial, that the prosecuting officer did 
not in fact swear to the information, such objection 
was waived by pleading to the merits and going to 
trial. It was stated in the opinion that the defect 
complained of would have been sufficient to have 
caused an abatement of the prosecution on proper 
showing before pleading not guilty and going to trial. 
Attention was called to the fact that Section 28 of 
Article V of the Constitution provides that all offenses 
triable in such criminal courts of record shall be prose- 
cuted “upon information under oath, to be filed 
by the prosecuting attorney,” and that a form 
of oath to be made by the prosecuting attorney 
and appended to the information is_ prescribed 
by statute. The opinion continues: “The require- 
ment that the information must be under oath is to 
secure good faith on the part of the prosecuting officer, 
and the authorities seem to hold generally, under re- 
quirements that the information must be sworn to, 
that an accused must object to a defective affidavit 
before going to trial, or, at least, before verdict ;’” citing 


numerous cases. See also Waller v. State, decided at 
this term. 


In the case of Tarrance v. The State, 43 Fla. 446, 30 
So. 685, it was held that all objections to the compet- 
ency of and to irregularities in selecting, drawing, and 
impanelling grand jurors, not appearing of record, must 
be taken advantage of by plea in abatement of the 
indictment, and not by motion to quash, and that the 
defendant, having raised the question by motion to 
quash the indictment, rather than by plea in abate- 
ment, the trial court would not be held in error on 
account of its denial of the motion to quash, and judg- 
ment of conviction was affirmed. See also Richardson 
v. State, 172 Fla., 154, 72 So. 665. 

In the case of Kirkland v. The State, 86 Fla. 64, 97 
So. 502, this court held that where a person is indicted 
for crime and upon arraignment pleads not guilty and 
goes to trial upon the issue joined, he thereby waived 
the objection that the indictment was not indorsed 
“a true bill,” as the statute requires. 


Furthermore, as bearing upon the contention that 
the court was without jurisdiction on account of the 
information having been signed, sworn to and filed by 
the assistant county solicitor rather than by the county 
solicitor himself, we are of the opinion that the prin- 
ciples underlying the doctrine of the validity of the acts 
of officers de facto have a pertinent application. We 
are mindful of the general rule that in order for one 
to be an officer de facto, there must be an office de 
jure. In the case of State, ex rel, v .Gleason, 12 Fla. 
190, it was held by this court that an officer de facto 
is one exercising the duties of an office under color 
of election or appointment, and his acts are as valid and 
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binding upon the public, or upon third persons, as those 
of an officer de jure. In the opinion in that case, 
quoting from a Wisconsin case, it was said, on page 
232, “ ‘But when it appears that the person exercising 
the powers of an office is in by such a color of right, 
and that he has such possession of the office as makes 
him in law an officer de facto, then his acts, as te third 
persons, are valid, and his right to hold the office can 
only be inquired into in some direct proceeding for that 
purpose. The trial and conviction of the prisoner hav- 
ing occurred after the law was in force, he could not, 
on habeas corpus, raise the question of the strict legal 
right of the judge to hold the office.’ This judge, was, 
in fact, ousted from office by quo warranto, on the 
ground this his election was irregular and void, yet 
none of his judgments were disturbed by reason of his 
want of legal title to the office.” 


The court also quotes with approval the following 
quotation from Angell and Ames on Corp., 274: “A 
person by color of election may be an officer de facto, 
though indisputably ineligible; or though the office 
was not vacant, but there was an existing officer de 
jure at the time.” 


An excellent treatment of the de facto officer doc- 
trine will be found in 22 R. C. L. 588, et seq., secs 307 
and 310 of which read as follows: “The de facto doc- 
trine was introduced into the law as a matter of policy 
and necessity, to protect the interests of the public 
and individuals, where those interests were involved 
in the official acts of persons exercising the duties of 
an office, without being lawful officers. It was seen 
that it would be unreasonable on all occasions to re- 
quire the public to inquire into the title of an officer, 
or compel him to show title, especially since the public 
has neither the time nor the opportunity to investigate 
the title of incumbent. But it should be noted that the 
legal doctrine as to de facto officers rests on the prin- 
ciple of protection to the interests of the public and 
third parties, and not on the rights of rival claimants. 
The law validates the acts of de facto officers as to 
the public and third persons on the ground that, 
though not officers de jure, they are in fact officers 
whose acts public policy requires should be considered 
valid.” 

“If an office exists de jure the courts are uniform 
in asserting that the standing of the incumbent as a 
de facto officer is not impaired by the fact that the ~ 
statute directing the manner in which it is to be filled 
is unconstitutional. Public policy requires that the 
acts done by persons exercising official functions, by 
virtue of legislative authority, which is subsequently 
declared void, should nevertheless be upheld. The 
mere judicial declaration of a statute as being uncon- 
stitutional does not necessarily render it void ab initio. 
By reasons of this principle acts performed by officers 
de facto in the exercise of their official functions and 
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strictly within the limits of an existing statute are not 
illegal although such law is afterwards judicially de- 
clared unconstitutional. See also 29 Cyc. 1390-92. 


Whether acting constitutionally or not, the legis- 
‘lature, by Section 5975, attempted to clothe the assist- 
ant county solicitor with all the power and authority of 
the county solicitor, by enacting that such assistant 
county solicitor “shall have the same powers and per- 
form the same duties as the county solicitor appoint- 
ing” him, and gives him the power to sign and file in- 
formations. Whether the legisiature could thus give 
to the assistant county solicitor the same authority as 
that already conferred by constitution and statute upon 
the official prosecuting attorney or county solicitor, it 
is not necessary for us here to decide, but that they 
attempted to do so is plain. The effect, so far as the 
public is concerned, is to some extent the same as if 
the legislature had provided for an additional county 
solicitor. We are, therefore, of the opinion that, 
whether exercising it lawfully or not, the assistant 
county solicitor was exercising de facto the power and 
authority of the de jure county solicitor, in signing 
and filing such information under his oath, and so, 
acting under authority of a statute which has never 
been declared unconstitutional, such act should be 
given the same effect as to the public and third per- 
sons as would ordinarily be given to the act of an offi- 
cer de facto occupying and exercising the functions 
and powers of a de jure office, unless timely objection 
had been made thereto before pleading to the merits 
and going to trial. People v. Turner (Call) 24 Pac. 
857; State v. Elliott, 202 Pac. 847; Walker v. State, 
decided at the present term. 


It has been repeatedly held by this court that 
defects in indictments and informations should be called 
to the attention of the trial court by a motion to quash 
or a demurrer, so that the defects, if any, may be cor- 
rected by the filing of another indictment or informa- 
tion. Neither the common law nor our statutes favor 
the policy of a defendant in waiting until the last stage 
of the cause and attacking such defects by a motion in 
arrest of judgment, the granting of which would have 
the effect of unravelling the whole proceeding. This 
rule would apply with still greater force to motions 
made after the term to vacate judgments. See Smith 
v. The State, 72 Fla. 449, 73 So. 354; Barineau v. The 
State, 71 Fla. 598, 72 So. 179; Adams v. The State, 72 
Fla. 32, 72 So. 473; Clifton v. The State, 76 Fla. 244, 
79 So. 707. 

While not purporting to act pro forma as the coun- 
ty solicitor, in signing and filing the information, the 
acts of the assistant county solicitor, in so performing 
the functions of the de jure officer, was recognized and 
acquiesced in, not only by the court, but by the plain- 
tiff in error himself, hence coming within the spirit 
and purpose of the de facto officer doctrine, so as to 


preclude plaintiff in error from taking the position, in 
motion to vacate the judgment after the term, that 
such action was null and void. 

The remaining grounds of the motion to vacate, and 
of the supplemental motion, are, in our opinion, clearly 
untenable and require no discussion. 

For the reasons above pointed out, we conclude that 
the court below was without error in denying said 
motions, and no reversible error appearing in the rec- 
ord, the judgment of the court below is affirmed. 

Affirmed. 

WHITFIELD, TERRELL and STRUM, J. J., Con- 
cur. 

ELLIS, C. J. and BUFORD, J., Dissent. 

Opinion filed June 29, 1927. 


State of Florida, ex rel. Robert H. Anderson, 
et al, 
Relators, 
vs. 

Original Jurisdiction. 
L. L. Parks, Circuit Judge, etc., and Harold 
N. Baker, 

Respondents. 
STRUM, J. 

This is a proceeding in prohibition, a case of origi- 
nal jurisdiction. 

It appears that upon the petition of Harold N. 
Baker, one of the respondents in this proceeding, Hon. 
L. L. Parks, as Judge of the Thirteenth Judicial Cir- 
cuit, the other respondent herein, issued an alterna- 
tive writ of mandamus against the State Board of 
Law Examiners, commanding said Board to forthwith 
receive the application of said Harold N. Baker and 
to permit him to take the examination of said Board 
and upon his being found to possess the required legal 
learning or attainment to grant him a license to pra- 
ctice law pursuant to chapter 10175, Acts of 1925, or 
to show cause why said Board should not do so. 

‘Prior to the return day of said alternative writ of 
mandamus, and upon the suggestion of Robert H. An- 
derson and others as the Members and Secretary of 
said Board, who are the relators in this proceeding, a 
rule nisi in prohibition was issued by this Court to 
Judge Parks and said Harold N. Baker, commanding 
them to show cause before this Court why they should 
not be restrained from further proceedings in the 
mandamus suit. 


The matter now comes before us upon the demurrer 
and answer of the respondents to the rule nisi. 
The grounds of demurrer are, in effect, that it 


does not appear by the suggestion that the relators 
herein have pieaded to the jurisdiction of the Circuit 


Court of the Thirteenth Circuit in the mandamus pro- 


ceeding, or that such plea has been overruled. Respon- 
dents further contend that the relators have a full, 
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speedy and complete remedy in due course of law by 
way of writ of error by which the question of the 
jurisdiction of said Circuit Court in the mandamus 
proceeding, as well as any other judgment that may 
be rendered therein, could be tested. 

While it is sometimes held in other States that 
a writ of prohibition will not issue unless the attention 
of the Court whose proceedings it is sought to arrest 
has been called to the alleged lack or excess of juris- 
diction and unless the exception so taken has been 
overruled, that requirement is not jurisdictional in the 
proceeding by prohibition, but is a rule of procedure 
only. In this State, however, the rule is settled that: 

“Where the want or excess of jurisdiction relates to the 
subject matter and is addarent upon the face of the proceed- 
ings of an inferior court sought to be prohibited, and that court 
has made some order in the exercise of such unauthorized juris- 
diction, prohibition will lie, even though no plea to the jurisdic- 
tion has been tendered to and ruled upon by the inferior court. 
State v. White, 40 Fla. 297, 24 South. Rep. 160. See also 
State v. Whitney, 66 Fla. 24, 63 South. Rep. 299. 


One of the elements of the subject matter of the 
mandamus suit is the performance of an official pub- 
lice duty by the State Board of Law Examiners with 
respect to the application of Harold N. Baker to be 
examined for admission to the bar. The statute, Chap- 
ter 10175, Acts of 1925, not only authorizes the State 
Board of Examiners to perform certain official duties 
generally, one of which is the alleged duty sought by 
the petitioner in the mandamus suit, but the meeting 
place for the official meetings, of said Board is also 
specifically prescribed by the statute. Its official acts 
of the character here in question are specifically re- 
quired to be performed there and not elsewhere. The 
duties of said Board therefore contemplate not only 
the performance of certain public and official acts, but 
the performance of those acts at a prescribed place. 
For this reason, amongst others, the place of the per- 
formance of that duty involves more than a matter 
of venue. It enters into and is an element of the duty 
itself, so that the subject matter of the mandamus 
suit is not merely the performance of said Board of a 
public duty generally, but the performance of that 
duty ‘at a place designated by the statute. An action 
by mandamus against that Board to coerce the per- 
formance of those duties is therefore not transitory, 
as was the case in King vs. Kentucky Board of Phar- 
macy, 162 S. W. 561, where no place was fixed by law 
for the meetings of that Board or for the performance 
of its official duties. 

By Sections 6 and 7 of Chapter 10175, Acts of 1925, 
it is required that regular meetings of said State 
Board of Law Examiners shall be held at the Capitol 
in Tallahassee, and all applications for admission to 
practice shall be considered and acted upon” by the 
Board at the next regular meeting. The material com- 
mand of the writ of mandamus is for the Board to re- 
ceive and act upon such an application. The place 


fixed by law for the performance of the acts sought 
by the writ of mandamus, and the only place where 
some if not all of those acts could be lawfully per- 
formed, is at Tallahassee, in Leon County, which is 
beyond the territorial jurisdiction of the Thirteenth 
Circuit. The situation here presented is analogous to 
a mandamus brought in the Thirteenth Circuit against 
the Board of State Canvassers of Elections, which is 
required by law to meet at the office of the Secretary 
of State in Tallahassee, to require said Board to can- 
vass the returns of an election and declare the relator 
elected to a public office. It would scarcely be con- 
tended that the Circuit Court of the Thirteenth Cir- 
cuit possesses jurisdiction of the subject matter of 
such a controversy, even though one of the Members 
of said Canvassing Board maintained his personal resi- 
dence in Hillsborough County and could be served with 
process there. 

It is apparent from the face of the record in the 
mandamus proceedings that aside from the question 
of jurisdiction over the persons of the respondents 
therein, the Circuit Court for the Thirteenth Circuit 
is without jurisdiction of the subject matter of that 
proceeding since the relief sought therein is the per- 
formance of an official public duty, the place for the 
performance of which is expressly fixed by law at a 
point beyond the territorial jurisdiction of the Circuit 
Court for the Thirteenth Circuit, and which duty could 
not lawfully be performed within that jurisdiction. 
Under the circumstances of this case, a writ of error 
from the final judgment in the mandamus proceeding 
awarding a peremptory writ therein would not neces- 
sarily be a complete and adequate remedy. The writ 
of prohibition is therefore an appropriate remedy, and 
is available even though such lack of jurisdiction has 
not been specifically raised in the mandamus proceed- 
ings. Shields, Judge, vs. State ex rel. Lacey, 86 Ala. 
584, 6 South. Rep. 271; Mason vs. Wilers, 7 Hun. (N. 
Y.) 23; People ex rel. Town of Brighton vs. Williams, 
129 N. Y. S. 457; People ex rel. Overton vs. Whipple, 
114 N. Y. S. 307, 38 C. J. 829. See also Woolman Con- 
struction vs. Sampson, 188, N. W. Rep. 420. 

In this view of the matter it is unnecessary to 
consider the other questions presented. 

It is therefore ordered that a writ of prohibition 
issue as prayed. 

ELLIS, C. J. and WHITFIELD, TERRELL, 
BROWN and BUFORD, J. J. CONCUR. 

Opinion filed July 5, 1927. 


In re: 
Charles F. DeWoody. 


Original Jurisdiction. 

STRUM, J. 
Charles F. DeWoody moves for his admission to 
the Bar under Section 2545, Rev. Gen. Stats. 1920, not- 
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withstanding the provisions of Chapter 10175, Acts of 
1925, which creates the State Board of Law Examiners 
and provides, amongst other things, for the method 
of examination and admission to the Bar of applicants. 

The movant contends that Chapter 10175, supra, 
is inoperative because it violates Article III, Section 
16, of the Constitution of Florida in three respects, 
namely : 

1. In that said Act embraces more than one sub- 
ject and matters properly connected therewith. 

2. In that the subject matter is not fairly ex- 
pressed in the title to the Act. 

3. In that the provision of Article III, Section 16 
of the Constitution that “no law shall be amended or 
revised by reference to its title only, but in such case 
the Act, as revised, or the Section, as amended, shall 
be re-enacted and published at length” was not ob- 
served in the passage of Chapter 10175, supra. 

The title of Chapter 10175, supra, is: 

“AN ACT to Provide for the Appointment of a State 
Board of Law Examiners, and Prescribe their Powers and 
Duties, including the Authority to prescribe Rules of Pro- 
fessional Conduct and Ethics in Their Practice, and to Make 
Investigations as to Any Immoral or Sharp Practice or Other 
Unprofessional Conduct and Report the Same to the State’s 
Attorney of the Circuit Court for Investigation; and provide for 
the Maintenance of said Board and the Expenses of Conducting 
its Business, from Fees to be Collected for Admission Certifi- 
cates, and additional Sources When Necessary; and to Provide 
Penalties for Violation of the Provisions of This Act.” 

Under his second ground of objection to the Act 
the movant contends that “The gravamon of the Act 
(Chap. 10175, supra) was to change all prior laws 
relating to Attorney’s Admission in order to divest 
from the Supreme Court the responsibility and full 
discretion theretofore, over a long period of years, 
vested in it, as well as to completely abrogate the rule 
of comity, governing admissions to the Bar of Florida. 
No word or phrase occurs in the Title as passed to 
warn of this intention or of any change in either 
method of admission. The subject of Admission to 
Practice is not referred to directly or inferentially. 
Sections 2543 and 2545 (Rev. Gen. Stats. 1920) might 
be continued in effect to the present without sugges- 
tion to the contrary in the Title under discussion, or 
inconsistency therewith. 

The title of the Act contains specific notice that 
the Act provides for the appointment of a “State 
Board of Law Examiners” and prescribes their 
“powers and duties”. The title also refers to the power 
of said Board to promulgate rules of professional con- 
duct in the practice of law, as well as to other related 
matters. The body of the Act, besides providing for 
the appointment and organization of the Board, fur- 
ther provides: 

“Sec. 2. Before any person, other than those already en-. 
titled to practice under the provisions of the preceding section, 
shall be authorized to practice law as an attorney, counsellor, 
solicitor, or advocate in this State, he or she shall first obtain 


a certificate of authority from the State Board of Law Ex- 
aminers as hereinafter provided.” 


The Act also prescribes the method by which such 
certificate of authority may be obtained, which method 
is materially dissimilar to the method theretofore pre- 
scribed by statute. The movant contends that the 
several provisions last referred to are beyond the scope 
of the title. 


In Butler vs. Perry, 67 Fla. 405, 66 South. Rep. 150, 
this Court, speaking through Mr. Justice Whitfield, 
said: 

“While the title of an Act is by the Constitution required 
to briefly express the subject of the enactment, it need not 
state matters properly connected with such subject that are 
embraced in the body of the law; and the language used in 
expressing the subject of the enactment is within the legislative 
discretion. If the language of the title considered with refer- 
ence to the legislative intent as shown by the purpose of the 
act, may by any fair intendment cover the subject of the act, 
the courts will not because of an asserted defective title refuse 
to give effect to any matter contained in the body of the enact- 
ment that is germane to or properly connected with the subject 
of the law, where the title is not so worded as to mislead an 
ordinary mind as to the real purpose and scope of the particu- 
lar enactment. A wide latitude must of necessity be accorded 
the Legislature in its enactments of law; and it must be a plain 
case of violating the requirements of the organic law as to 
titles of acts before the courts will nullify statutes or portions 
thereof as not being within the purpose and scope of the sub- 
ject as expressed in the title and of ‘matter properly connected 
therewith.’ If the title of an act fairly gives notice of the sub- 
ject of the act so as to reasonably lead to an inquiry into the 
body thereof, it is all that is necessary. The title need not be 
an index to the contents of the act.” See also State v. Vestel, 
81 Fla. 625, 88 South. Rep. 477. 

It seems to us that it should be readily inferred 
from the title that the “powers and duties” of a “State 
Board of Law Examiners” would doubtless pertain, 
amongst other things, to the examination of candi- 
dates for admission to the Bar. The examination is 
certainly germane to the “powers and duties” of a 
“State Board of Law Examiners”. 


Even though the language used in the title does 
not expressly mention in terms the matter of admis- 
sions to the Bar, such language is certainly sufficient 
to lead the average mind to an inquiry into the body 
of the Act to ascertain what the “powers and duties” 
of the “State Board of Law Examiners” may be. One 
thus lead to such an inquiry would readily find in the 
body of the Act all the provisions relating to admission 
to the Bar of which the movant now complains. Cer- 
tainly it does not appear that the form or generality of 
the title of this Act is deceptive or misleading, or that it 
resulted in fraud or surprise being practiced upon the 
Legislature or the public, or that it resulted in a care- 
less and unintentional adoption of the Act. Nor does it 
appear that the form of the title was employed as a 
guise to conceal the fact that one of the objects of the 
Act was to provide a new and different method of 
examining and admitting qualified persons to practice 
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law. Those portions of the Act relating to the exami- 
nation and admission of applicants by said Board are 
therefore not open to the objection that the title does 
not sufficiently express such object, within the mean- 
ing of Article III, Section 16 of the Constitution. See 
State ex rel. Buford vs. Daniel, 87 Fla. 270, 99 South. 
Rep. 804, wherein this Court held that the title, “An 
Act creating a County Welfare Board for each County 
having a population of over one hundred thousand; 
prescribing its powers and duties; providing for its 
financial support and providing for the qualifications 
of its members, and repealing Chapters 7336 and 8535, 
Laws of Florida,” was sufficient to support the sub- 
ject matter of that Act which, amongst other things, 
provided for the transfer of public property and duties 
from the County Commissioners to the newly created 
Welfare Board for appropriate public purposes. Those 
duties had previously been performed, and the public 
property referred to had been previously held and ad- 
ministered by the Board of County Commissioners un- 
til the creation of the new agency. See White vs. Pen- 
ton, 110 South. Rep. 533; State vs. Bryan, 50 Fla. 293, 
39 South.Rep.929 ;State v. Bethea, 61 Fla.60, 55, South. 
Rep. 560; Ex parte Pricha, 70 Fla. 265, 70 South. Rep. 
406; Campbell vs. Skinner Mfg., Co., 53 Fla. 632, 43 
South. Rep. 874; State vs. Allen, 83 Fla. 214; 91 South. 
Rep. 104; State vs. Vestel, Fla. 625; 88 South. Rep. 
477; Van Pelt vs. Hilliard, 75 Fla. 792, 78 South. Rep. 
693. 

Under his first ground of objection the movant 
contends that “while there may be some general re- 
lationship” between the title of the Act under con- 
sideration and those portions of the subject matter of 
the Act pertaining to the creation of said Board and 
the examination and admission of applicants by it, as 
provided in Sections 1 to 16 of the Act, that “by no 
possible construction can section 17, authorizing an 
attorney to administer an oath and providing punish- 
ment as in prejury for one who thus swears falsely; 
Section 19, prohibiting partnership between Judges 
and prosecuting attorneys; nor Section 20, prohibit- 
ing an attorney from becoming a surety on an official 
bond, be said to be related to each other or connected 
with the general subject embraced in Sections which 
precede those enumerated.” 


The movant, however, since he is not now a mem- 
ber of the Bar of Florida, is not prejudiced nor are his 
rights affected by the provisions of the several Sec- 
tions last referred to. He will therfore not be heard to 
assail the constitutional validity thereof since his 
attack thereon in purely abstract. State ex rel. John- 
son vs. Sarasota, 109 South. Rep. 473; Adams vs. 
American Agricultural Chemical Co., 78 Fla. 362, 82 
South. Rep. 850; Land vs. State, 77 Fla. 212, 81 South. 
Rep. 159; Pan Pelt vs. Hilliard, 75 Fla. 792, 78 South. 
Rep. 693; Stinson vs. State, 63 Fla. 42, 58, South. Rep. 


722; State Ex Rel. Clarkson vs. Phillips, 70 Fla. 340; 
70 South. Rep. 367. 

Furthermore, the several Sections last enumerated 
could be eliminated from the Act without impairing 
the completeness or efficacy of the subject matter 
thereof as contained in Sections 1 to 16, inclusive, so 
that the latter portions, which affect the movant in 
this proceeding, would still be operative. Prarie Pebble 
Phosphate Co. vs. Silverman, 80 Fla. 541, 86 South. 
Rep. 81; State vs. Bryan, supra. 


We now consider the third ground of movant’s ob 
jection to Chapter 10175,supra. That Chapter con- 
tains no express repealing clause, nor does it in terms 
undertake to amend any other statute, though its pro- 
visions may be in conflict with certain prior statutes, 
thereby, and to the extent of the manifest inconsis- 
tency or repugnancy, effecting the repeal by implica- 
tion of such prior statutes. 

This Court has previously held that: 

“It was never intended by the constitution that every law 
which would affect some previous statute of varied provisions 


on the same subject should set out the statute, or statutes, so 
affected at full length. 

The constitutional provision forbidding the amendment or 
revision of a law by reference to its title only and requiring 
the act as revised, or section as amended, to be re-enacted and 
published at length does not apply to amendments or repeals of 
statutes that are effected by implication, but applies only to 
laws that assume in terms to revise, alter or amend some par- 
ticular prior act or section of an act.” Van Pelt v. Hilliard, 75 
Fla. 792, 78 South. Rep. 693. See also Lake v. State, 18 Fla. 
501; City of St. Petersburg v. English, 54 Fla. 585, 45 South. 
Rep. 483. 


The movant further contends that if this Court 
construes the expression “in terms” to mean an actual 
recital of intention to amend a former Act, then the 
fact that the title of the Act under consideration 
(Chap. 10175, supra) did not recite an intention to 
modify statutes with which it was in conflict further 
demonstrates the fact that the title of said Chapter 
10175 fails to disclose the real purpose of the Act. 


The Legislature is presumed to have known what 
the existing law was when Chapter 10175 was enacted. 
It is also presumed to have known what the effect of 
the enactment of Chapt. 10175 would be upon the ex- 
isting statutes on the subject. The journals of the 
House and Senate disclose that Chap. 10175 was care- 
fully considered by committees composed of the Bar. 
The following language from State ex rel. Buford vs. 
Daniel, supra, answers the movant’s contention last 
referred to:” * * * The repeal of the statutes under 
which the former agencies existed is appropriately a 
part of the Act under its title, since such repeal is 
matter properly connected with the establishment of 
a new agency for similar county purposes, and it is not 
material whether such repeal be sufficiently referred 
to in the title of the Act or not”. 


None of the objections here urged by the movant 
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to the constitutional validity of Chap. 10175, supra, 
are well taken. 
The motion must be and is hereby denied. 
ELLIS, C. J. and WHITFIELD, TERRELL, 
BROWN and BUFORD, J. J., Concur. 
Opinion filed July 5, 1927. 


George Yarborough, 
Plaintiff in Error, 
vs. Orange County 
Criminal Court of Record. 
State of Florida, 
Defendant in Error. 
ELLIS, C. J. 

George Yarborough was convicted of an assault 
with intent to commit a felony upon an information 
charging him and another with that offense. The in- 
formation contained four counts. The first charged 
the plaintiff in error with the assault upon Herbert M. 
Iserman and Dewey Slade as principal in the second 
degree. The second count charged Slade with the of- 
fense and Yarborough as principal in the second de- 
gree. 

The same order was preserved in the third and 
fourth counts. The first and second counts alleged 
that the deadly weapon used was a “budding knife.” 
The third and fourth counts described the weapon used 
as a “deadly weapon, to-wit: a sharp instrument, a 
better ‘description of which is to the solicitor un- 
known.” 

; In al counts the offense was alleged to have been 
made on April 10, 1926, in Orange County, Florida, and 
upon Herbert M. Iserman. 

Dewey Slade was acquitted but the plaintiff in error 
was convicted. The verdict rendered was as follows: 
“We the Jury Find The Defendant Geo. Yarborough 
Guilty as charged of assault with intent to murder in 
second degree. We the Jury find Hughey Slade the 
defendant not guilty So Say We All.” 

The verdict was signed by one of the jury as fore- 
man. 

There was an attack upon this verdict by a motion 
in arrest of judgment and the order of the court deny- 
ing the motion is discussed under the fifteenth, eight- 
eenth and nineteenth assignments of error. 

There was no error in denying the motion. The 
verdict was sufficiently certain to support the judg- 
ment and to operate as a bar to any other prosecution 
for the same offense. Read in the light of the infor- 
mation, with all fair intendments in its favor, it is 
clear, certain, unambiguous and imports a definite 
meaning and intention of the jury. See Johnson v. 
State, 51 Fla. 44, 40 South. Rep. 678; Johns v. State, 


46 Fla. 153, 35 South. Rep. 71; Long v. State, 42 Fla. © 


612, 28 South. 855; Menefee v. State, 59 Fla. 316, 51 
South. Rep. 565; Licata v. State, 81 Fla. 649, 88 South. 


Rep. 621; Richardson v. State, 72 Fla. 154, 72 South. 
Rep. 665; O’Neal v. State, 54 Fla. 96, 44 South. Rep. 
940; Edwards v. State, 54 Fla. 40, 45 South. Rep. 21; 
Washington v. State, 55 Fla. 194, 46 South. Rep. 417; 
Bunch v. State, 58 Fla. 9, 50 South. Rep. 534, 138 Am 
St. Rep. 91; 16 C. J. 1099. 

The defendant was charged in the information 
with the offense of assault with intent to commit a 
felony. The felony described was assault with intent 
to commit murder in the first degree. The offense of 
murder in the first degree includes the lesser degrees. 
See Riggins v. State, 78 Fla. 459, 83 South. Rep. 267. 

It was unnecessary to allege the degree of murder 
intended. See Davis v. State, 35 Fla. 614, 17 South 
Rep. 565. 

There is no difference in the character or degree 
of offense between that with which the defendant was 
charged and that of which he was found guilty. See 
Sec. 5063 Revised General Statutes; Edwards v. State, 
54 Fla. 40, 45 South. Rep. 21. 

It is clear that the jury by its verdict found the 
defendant guilty of an assault with intent to commit 
a felony punishable by life imprisonment. It is also 
clear that the defendant was found guilty as principal 
in the first degree; although if there was doubt on 
this point created by the language of the verdict it 
would be immaterial, as principals in the first and 
second degrees are each guilty of the same degree of 
offense. See Brown v. State, 82 Fla.. 306, 89 South. 
Rep. 873. 


The motions for continuance were without merit 
and there was no error in overruling them. It would 
seem that this court has sufficiently discussed the rule 
pertaining to continuances in criminal cases to be 
universally known among the members of the bar 
throughout the State. From the case of Ahren v. 
Willis, 6 Fla. 359, to Jacques v. State, 86 Fla. 137, 97 
South. Rep. 380, this Court has consistently held that 
trial courts have a broad discretion in granting or 
denying applications for continuance of causes and 
that their exercise of discretion will not be reversed 
by an appellate court unless it be clearly shown that 
there has been a palpable abuse of such discretion to 
the manifest injury of the party against whom it has 
been exercised. 


The motions for a continuance do not appear in the 
bill of exceptions at all. There is merely a recital of 
them supported by the affidavit of the defendant Yar- 
borough. The affidavit is lacking in many important 
particulars. The offense was committed on April 10, 
1926, the information filed on the 14th of the same 
month, and the defendant brought to trial on the 24th 
of May following. There is nothing to explain the 
lack of diligence in procuring the two witnesses who 
were said to be absent. The evidence which he intended 
to produce through them was cumulative. There was 
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no statement as to how the affiant knew they would 
testify as he stated. One of the witnesses was in the 
State of Georgia and no effort was made to explain by 
what means the presence of that witness was to be 


secured at another trial which were not available at 
this. 


The assignments of error which attack the suffi- 
ciency of the evidence to support the verdict are not 
well founded. A discussion of the evidence at any 
length would be of: little or no benefit. The situation 
presented to the jury and which the evidence was 
amply sufficient to establish in their minds was one 
in which an occurance began in apparent good feeling 
and a spirit of friendliness for a person whose automo- 
bile had turned over in the streets of Winter Garden. 
A woman was driving the machine. She was not in- 
jured and left it in charge of Iserman, the person 
asaulted, while she went after assistance. 


As is usual in such circumstances, an automobile 
accident, many people assembled at the scene; some 
willing to help, others merely curious and doubtless 
others ready to pick up anything of value that might 
be lying around. Iserman, probably zealous to protect 
the property, used abusive language to some who mani- 
fested a curiosity in the comfort of the rear seat of 
the car too keen to be disinterested. His remarks may 
have been general and probably called for some reply 
but there was apparently no occasion for the use of 
knives or other deadly weapons. Even if Iserman 
struck the defendant with the hand there seemed to be 
no justification in the use of a knife by the defendant. 
In any event the jury accepted the story as told by 
the state’s witnesses and although the other defendant 
was willing to participate the jury probably thought 
his movements were just slow enough that he escaped 
being implicated in the assault by his brother-in-law. 


There was no reason whatsoever for the murderous 
assault although there may have been indiscreet and 
improper language from the person in charge in en- 
deavoring to account for the interest of some of the 
by-standers in the personal articles in the automobile 
among which there was some evidence of a purse con- 
taining a small sum of money. 

There is no merit in the assignment that the in- 
formation did not contain the names of any of the 
state’s witnesses nor have them indorsed on the back 
of it. See Hathaway v. State, 32 Fla. 56, 13 South. 
Rep. 592; Padgett v. State, 64 Fla. 389, 59, South. Rep. 
946, 

The charge of the court was sufficiently clear and 
full to secure consideration by the jury of all the rights 
of the defendant. The jury was instructed upon the 
law of self defense and reasonable doubt and the in- 
structions were applicable to the evidence. ‘Those 
requested by the defendant and refused were in some 
instances more full but not more comprehensive. The 


able doubt ; that the defendant was entitled to the bene- 
subject of self defense raised a reasonable doubt in the 
minds of the jury it was sufficient for an acquittal 
whether the jury was satisfied on the point or not. 
The general charge embraced the same rule. The jury 
were told that the state should prove every material 
allegation to the jury’s satisfaction beyond a reason- 
able doubt; that the defendant was entitled to the bene- 
fit of every reasonable doubt which might arise from 
the evidence and that he was justified under the law 
if he struck the person assaulted in lawful defense of 
himself. 

An examination of the entire case does not reveal 
that any error complained of resulted in a miscarriage 
the evidence. The defendant was defended by counsel. 
the evidence. The defendant was defended by counsel. 
There were no objections or exceptions to the evidence 
adduced and the jury was impartial. 

The judgment of the court is affirmed. 

STRUM and BROWN, J. J. Concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
J. J. Concur in the Opinion, filed July 11, 1927. 


Lester Gildre and John Kennie, 
alias John Kenney, 
Plaintiffs in Error, 
vs. Hillsborough County. 
The State of Florida, 
Defendant in Error. 
BUFORD, J. 

The record in this case shows that the plaintiffs in 
error, together with one Albert House and one Teresa 
House, were informed against in the Criminal Court of 
Record of Hillsborough County for breaking and en- 
tering a store building in Tampa, Florida, the property 
of Knight & Wall Company, a corporation, with intent 
to commit a felony and also for the offense of receiving 
and concealing stolen goods, knowing the same to have 
been stolen; that Albert House pleaded guilty; that 
the plaintiffs in error pleaded not guilty, were convict- 
od and sentenced to serve a period of twenty years in 
the State Prison. The evidence shows that the store 
of Knight & Wall Company had been broken in and 
certain articles stolen therefrom. A number of these 
articles were identified at the trial and were shown to 
have been found in a dwelling house which was occu- 
pied at the time of the search by the persons named in 
the information, including the plaintiffs in error. The 
record shows that the search was made under the pre- 
tended authority of a search warrant, which search 
warrant is shown to have been based on affidavit made 
by a deputy sheriff in the following language, to-wit: 

“IN THE COUNTY JUDGE’S COURT 
STATE OF FLORIDA, 
COUNTY OF HILLSBOROUGH. 
Before me, Julian L. Hazard, County Judge of said 
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County, personally came Haston Taylor, who being 
duly sworn, says that on the 17th day of March, A. D. 
1925, in the County aforesaid, one — this affiant 
has reason to believe and does believe that there is 
now within that certain building situated on Central 
Avenue, and being 5110, in the City of Tampa, Hills- 
borough County, Florida, various and sundry stolen 
goods, a further description thereof being to affiant 
unknown; that the owner of said building is unknown 
to affiant; that affiant is informed and believes that 
the name of the person living in or in charge of said 
building, is GEORGE ROSS; that said stolen goods are 
being stored, held and possessed in said building con- 
trary to law; that the facts tending to establish prob- 
able cause for this affiant believing the stolen goods 
are being stored, secreted, held and possessed in said 
building in violation of law, are the reports of reliable 
citizens handed to affiant. Wherefore, this affiant 
who is an officer of Hillsborough County, Florida, 
to-wit; a Deputy Sheriff, prays a warrant to enter said 
building and the premises upon which the same is 
situate, and there to search for said stolen goods, pur- 
suant to statute in such case made and provided, and 
to arrest the said GEORGE ROSS and any other occu- 
pants of said building. 
HASTON TAYLOR.” 

The warrant issued thereon was in the following 

language, to-wit: 
“IN THE COUNTY JUDGE’S COURT. 
STATE OF FLORIDA, 
COUNTY OF HILLSBOROUGH. 
TO ALL AND SINGULAR THE SHERIFFS OF THE 
STATE OF FLORIDA: 

WHEREAS, Haston Taylor has this day made oath 
before me that on the 17th day of March, A.D. 1925, in 
the County aforesaid, one, This affiant has reason to 
believe and does believe that there is now within that 
certain building situated on Central Avenue, and being 
numbered 5110, in the City of Tampa, Hillsborough 
County, Florida, various and sundry stolen goods, a 
further description thereof being to affiant unknown; 
that the owner of said building is unknown to affiant; 
that affiant is informed and believes that the name 
of the person living in or in charge of said building is 
George Ross; that said stolen goods are being stored, 
held and possessed in said building contrary to law; 
that the facts tending to establish probable cause for 
this affiant believing the stolen goods are being stored, 
secreted, held and possessed in said building in viola- 
tion of law are the reports of reliable citizens handed 
to affiant. Wherefore this affiant who is an officer of 
Hillsborough County, Florida, to-wit: A Deputy Sher- 


iff, prays a warrant to enter said building and premises, 


upon which the same is situated, and there to search 
for said stolen goods, pursuant to statute in such case 
made and provided, and to arrest the said GEORGE 


ROSS and any other occupants of said building. 

THESE ARE THEREFORE TO COMMAND YOU 
then and there to diligently search the above described 
premises, with proper and necessary assistant in the 
day-time and if the aforesaid goods and property or 
any part thereof are found, to seize the same arrest 
the body of the said GEORGE ROSS and any other 
occupants of the said building, and bring him or them 
before me to be disposed of and dealt with according 
to law. 

Given under my hand and official seal this 17th 
day of March, A. D. 1925. 
(SEAL) (Signed) JULIAN L. HAZARD, 

County Judge.” 

The only question of any importance presented in 
this case is whether or not evidence, obtained by the 
searching of a dwelling house, which search is made 
without the consent of the occupant of the dwelling 
house and without a valid search warrant authorizing 
the search of such dwelling house, and the seizure of 
the goods or other things constituting such evidence, 
is admissible to prove the commission of the criminal 
act. 


The courts of the Country are not in harmony upon 
the question of the admissibility of such testimony. 
In this case neither the affidavit nor the search war- 
rant sufficiently complies with the provisions of sec- 
tion 2 of the Bill of Rights of the State of Florida, nor 
the statutes in such cases provided, in that no descrip- 
tion of the things to be seized is found either in the 
affidavit or in the warrant. 24 R. C. L. 714. The 
warrant, therefore, was not authority of law for 
searching the place described therein and was not 
authority ot law for the seizure of any articles found 
in that dwelling house. 


In the case of Jackson vs. The State, 87 Fla. 262; 
99 Sou. 548, Mr. Justice Terrell, speaking for the Court 
said: 

“When searches and seizures are made pursuant to the 
command of a search warrant both the search warrant and the 
prerequisite oath or affirmation required for it must conform 
strictly to the constitutional and statutory provisions authoriz- 
ing their issue. This is true because there is no process known 
to the law the execution of which is more distressing to the 
citizen or that actuates such intense feeling of resentment on 
account of its humiliating and degrading consequences. As thus 
enunciated the law is in line with and is no doubt the child of 
our Anglo-Saxon spirit of liberty which holds every man’s 
house or dwelling as his castle, and which declares that it must 
not be invaded or subjected to an uninvited search except by a 
duly qualified officer, and then only in pursuance of a valid 
writ commanding it.” White v. Wagar, 185 Ill. 195, 57 N. E. 
Rep. 26, 50 L. R. A. 60. 

As was said in Smith v. McDuffee, 72 Ore. 276, text 
284, 142 Pac. Rep. 558, 1438 Pac. Rep. 929, such 
searches are usually made without the consent of the 
occupant of a domicile and the investigation being a 
proceeding in invitum, the statute authorizing it is 
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to be strictly construed and no presumptions of regu- 
larity are to be invoked in aid of the process under 


which a proper officer obeying its commands under- 
takes to justify. 


Section 22, Bill of Rights, Constitution of Florida, 
is as follows: “The right of the people to be secured 
in their persons, houses, papers and effects against un- 
reasonable seizures and searches, shall not be violated, 
and no warrants issued but upon probable cause, sup- 
ported by oath or affirmation, particularly describing 
the place or places to be searched, and the person or 
persons, and thing or things to be seized.” 


The Fourth Amendment to the Federal Constitu- 
tion is almost identical in statement to Section 22, Bill 
of Rights of our Constitution.” 


In the case of Angello et al vs. United States, 70 
Law Ed. 145, the Supreme Court of the United States, 
speaking through Mr. Justice Butler, say: 

“While the question has never been directly decided by this 
Court, it has always been assumed that one’s house cannot law- 
fully be searched without a search warrant, except as an in- 
cident to a lawful arrest there. Boyd vs. United States, 116 
U. S. 616, 624, et seq., 630, 29 L. Ed. 746, 748, 751, 6 Sup. Ct. 
Rep. 524; Weeks vs. United States, supra, 393 (58 L. ed. 655, L. 
R. A. 1915B, 834, 34 Sup. Ct. Rep. 341, Ann. Cas. 1915C, 1177); 
Silverthorne Lumber Co. vs. United States, supra, 391 (64 L. ed. 
321, 24 A. L. R. 1426, 40 Sup. Ct Rep. 182); Gouled vs. United 
States, 255 U. S. 298, 308, 65 L. ed. 647, 652, 41 Sup. Ct. Rep. 
261. The protection of the 4th Amendment extends to all 
equally,—to those justly suspected or accused, as well as to the 
innocent. The search of a private dwelling without a warrant 
is, in itself, unreasonable and abhorrent to our laws. Congress 
has never passed an act purporting to authorize the search of 
a house without a warrant. On the other hand, special limita- 
tions have been set about the obtaining of search warrants for 
that purpose. Thus, the National Prohibition Act, approved 
October 28, 1919, chap. 85, title II. 25, 41 Stat. at L. 305, 315 
Comp. Stat. 10, 138%m, Fed. Stat. Anno. Sup. 1919, p. 213, 
provides that. no search warrant shall issue to search any pri- 
vate dwelling occupied as such unless it is being usel for the 
unlawful sale of intoxicating liquor, or is in part used for busi- 
ness purposes, such as store, shop, saloon, restaurant, hotel or 
boarding house. And later, to the end that Government em- 
ployees without a warrant shall not invade the homes of the 
people and violate the privacies of life, Congress made it a 
criminal offense, punishable by heavy penalties, for any officer, 
agent or employee of the United States, engaged in the enforce- 
ment of any law, to search a private dwelling house without a 
warrant directing such search. Act of November 23, 1921, chap. 
134, 6. 42 Stat. at L. 222, 223, Compt. Stat. 10, 184a, Fed. Stat. 
Anno. Supp. 1921, p. 230 Safeguards similar to the 4th Amend- 
ment are deemed necessary and have been provided in the con- 
stitution and laws of every state of the Union. We think there 
is no state statute authorizing the search of a house without a 
warrant; and, in a number of state laws recently enacted for 
the enforcement of prohibition in respect of intoxicating liquors, 
there are provisions similar to those in 25, of the National Pro- 
hibition Act. Save in certain cases as incident to arrest, there is 
no sanction in the decisions of the courts, Federal or State, for 
the search of a private dwelling house without a warrant. 
Absence of any judicial approval is persuasive authority that it 
is unlawful. See Entick v. Carrington, 19 How. St. Tr. 1030, 
1066. Belief, however well founded, that an article sought is 


concealed in a dwelling house, furnishes no jurisdiction for a 
search of that place without a warrant. And such searches 
are held unlawful notwithstanding facts unquestionably show 
ing probable cause. See Temperani v. United States (C. ©. A. 
9th) 299 Fed. 365; United States v. Rembert (D. C.) 284 Fed. 
996, 1000; Connelly v. United’ States (D. C.) 275 Fed. 509; 
McClugg v. Brenton, 123 Iowa, 368, 372, 65 L. R. A. 519, 101 
Am. St. Rep. 323, 98 N. W. 881; People v. Margolis, 220 Mich. 
431, 190 N. W. 306; Childers v. Com. 198 Ky. 848, 250 S. W. 
106; State v. Warfield, 184 Wis. 56, 198 N. W. 854.” 

And further, in the same opinion, the court say: 

“It is well settled that, when properly invoked, the 5th 
Amendment protects every person from incrimination by the 
use of evidence obtained through search or seizure made in vio- 
lation of his rights under the 4th Amendment Boyd v. United 
States, supra, 630, et seq. (29 L. Ed. 751, 6 Sup. Ct. Rep. 524); 
Weeks v. United States, supra 398, (58 L. Ed. 657, L. R. A. 
1915B, 834, 34 Sup. Ct. Rep. 341, Ann. Cas. 1915C, 1177); 
Silverthorne Lumber Co. v. United States, supra, 391, 392, 
(64 L. Ed. 321, 322, 24 A. L. R. 1426, 40 Sup. Ct. Rep. 182) 
Gouled v. United States, supra, 306 (65 L. Ed. 651, 41 Sup. Ct. 
Rep. 261); Amos v. United States, 255 U. S. 313, 316, 65 L. Ed. 
654, 656, 41 Sup. Ct. Rep. 266.” 

Section 12 of the Bill of Rights of the Constitution 
of the State of Florida is as follows: 


“No person shall be subject to be twice put in jeopardy for 
the same offense, nor compelled in any criminal case to be a wit- 
ness against himself, nor be deprived of life, liberty or property 
without due process of law; nor shall private property be taken 
without just compensation” 

There is little difference between the wording of 
this provision of our State Constitution and the Fifth 
Amendment to the Constitution of the United States, 
and, as will be seen by referring to the case of Angello 
vs. United States, supra, and numerous cases there 
cited, the highest judicial authority holds that evidence 
obtained by the unlawful search of a dwelling house is 
not admissible to prove the occupant of such dwelling 
house guilty of a criminal offense upon the ground that 
the obtaining of such evidence is i nconflict with the 
5th Amendment to the Constitution of the United 
States. It therefore follows that evidence so obtained 
in this State be excluded on proper objection being 
made because to admit it is not only to violate the 5th 
Amendment of the Federal Constitution but also vio- 
lates Section 12 of the Bill of Rights of the Constitu- 
tion of Florida. See also Hart v. State, 89 Fla. 202; 
103 Sou. Rep. 633. 

It may be that when the judgment in this case is 
reversed two men who have participated in a gross 
violation of a criminal law of this State will probably 
go free of further punishment, but this result should 
not deter this Court from enforcing the provisions of 
the Constitution of the State of Florida and the provi- 
sions of the statute of this State which were made and 
have stood through the ages as a protection against the 
invasion of the dwelling house of every man. 

It is clear that except for the evidence obtained 
under the pretended authority of the invalid search 
warrant issued upon an insufficient affidavit there 
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could have been no conviction of the plaintiffs in error 
and we are forced to the conclusion that that evidence 
so obtained was erroneously admitted and that there- 
fore the judgment of conviction should be reversed and 
it is so ordered. 

Reversed. 

ELLIS, C. J. and STRUM and BROWN, J. J. Con- 
cur. 

WHITFIELD and TERRELL, J. J., Dissent. 

Opinion filed July 11, 1927. 


M. C. Combs, 
Appellant, 
vs. Hillsborough County. 
Ethel Combs and A. F. Cornelius, 
Appellees. 
PER CURIAM. 


It appears that M. C. Combs and Ethel Combs lived 
with their children on and occupied as a home de- 
scribed twenty acres of land known as Lots 6 and 7, 
the record title to which was in M. C. Combs; that on 
March 31, 1922, the husband and wife for one dollar 
and other valuable consideration, joined in conveying 
ten acres of the land, including the family home, known 
as Lot 6, to A. F. Cornelius; that the couple were 
divorced October 14, 1922, the father leaving the 
mother and children living on Lot 6 as their home; 
that on October 3, 1923, Cornelius conveyed the ten 
acres known as Lot 6 to Ethel Combs; that on October 
27, 1926, M. C. Combs conveyed Lot 7 to George C. 
Putnam. A bill in equity was brought by M. C. Combs 
against Ethel Combs to annul the divorce decree and 
to cancel the conveyances of Lot 6 to Ethel Combs 
on the ground of duress, it being also claimed that the 
property was the homestead of M. C. Combs. The 
chancellor on supporting evidence held the divorce 
effective and ordered that the deeds to M. C. Combs 
under which he claimed title, be reformed to make the 
title in the names of M. C. Combs and Ethel Combs 
upon the showing that she furnished a part of the 
consideration on an agreement with her husband that 
the land was to be conveyed to her husband and her- 
self jointly. The decree adjudicated that the husband 
and wife divided their joint property, the husband 
taking Lot, 7, and the wife Lot 6; and confirmed the 
conveyance of Lot 6 through Cornelius to the divorced 
wife, and also ordered her to quitclaim Lot 7 to 
George C. Putnam, the grantee of M. C. Combs. 

M. C. Combs appealed. 

When the conveyance of Lot 6 to Cornelius was 
made the record title was in M. C. Combs, but when 
the deeds to Combs were reformed to vest the title 
of Lots 6 and 7 in M. C. Combs and Ethel Combs, the 
couple had been divorced and the conveyance of Lot 
6 had been made through Cornelius to Ethel Combs, 
who with her children had remained on the property 
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as their home; and by virtue of the agreed division of 
the joint property as adjudicated by the court and 
the conveyance through Cornelius, Ethel Combs be- 
came the owner of Lot 6, and she also became the head 
of the family when M. C. Combs left. M. C. Combs 
therefore has not title to Lot 6. 

Affirmed. 

WHITFIELD, P. J. and TERRELL, and BUFORD, 
J. J. Concur. 

ELLIS, C. J. and STRUM and BROWN, J. J. Concur 
in the opinion, filed July 8, 1927. 


J. I. Triplett, Jr., 


Appellant, 
vs. Charlotte County. 
C. Potter Lucas and D. E. Knight, 
Appellees. 
ELLIS, C. J. 


This is a suit to enforce the specific performance 
of a contract for the sale of lands. A demurrer to the 
bill was sustained and the complainant appealed. 

The major question involved is the sufficiency of 
the description of the land intended to be sold. The 
contract is made a part of the bill. The description 
of the land, as it is contained in the contract, is as 
follows: 

“All that certain lots, pieces or parcels of land, situate, 
lying and being in the county of Charlotte, State of Florida, 
containing 135 acres more or less, located along Alligator 
Creek in said County; 45 acres being located on the South bank 
of the Creek; 32 acres of uncleared land on the North bank of 
the Creek, with 30 acres of cleared land and 27 acres of orange 
grove, and fronting on the Rock Road. Said land being located 
in portions sections 22 and 27, Range 23, Township 41 and known 
as the LUCAS PLACE.” 

That the lands are located in Charlotte County, 
Florida, in Sections 22 and 27 of Township 23, South 
Range 41 East, containing 134 acres and known as the 
“Lucas Place” are the elements of certainty in the de- 
scription. Alligator Creek traverses the County from 
East to West and empties into Charlotte Harbor. In 
the course of its meanderings it may touch both Sec- 
tions 22 and 27 in Township 23 of Range 41 South and 
East. The “Rock Road” is equally capable of exact 
location, but both Sections of land contain approxi- 
mately twelve hundred and eighty acres, so that “135 
acres more or less” located along the creek some of 
which “fronting on the Rock Road” is a very indefinite 
description and wholly insufficient to enable one from 
such description to locate the lands which the contract- 
ing parties had in mind. 


If, however, the “Lucas Place” is so well know» 
locally that with the aid of such description as is con- 


_ tained in the contract no reasonable doubt could arise 


that the 135 acres more or less, located along Alligator 
Creek with portions of it fronting on the Rock Road, 
are locally known as constituting the entire property 
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called the “‘Lucas Place,” parol evidence would be ad- 
missible to apply the description to the locally known 
fact. In other words, if the description furnished the 
means by which the land can be identified with reason- 
able certainty it is sufficient. See Rhode v. Callat, 70 
Fla. 536, 70 South. Rep. -471. 

In Lente v. Clarke, 22 Fla. 515, 1 South. Rep. 149, 
this Court, speaking through Mr. Justice Rancy, said: 
“Where the description shows that a particular tract 
as distinguished from other lands is meant, than parol 
evidence can be resorted to to apply the description, or 
identify or locate the land, though the description be 
somewhat general.” 
Land Co. v. Walden, 59 Fla. 606, 51 South. Rep. 554; 
Simons v. Tobin, 89 Fla. 321, 104 South Rep. 583. 

In the Lente v. Clarke case, supra, the description 
was: “My forty near the Garrison lands, in Hernando 
County.” The rule announced in that case, from which 
this Court has not departed, is in substance as follows: 
A detailed description is not necessary; it must show 
that a particular tract as distinguished from other 
lands is meant; the description must be such as that it 
can be applied to a particular pieces of land as the sub- 
ject of the contract; in substance parol evidence can 
be resorted to to apply the description, or identify or 
locate the land. The court said: however precise the 
description a resort to parol evidence is always neces- 
sary to apply the description or ascertain the land de- 
scribed. 

Now, the subject of the contract was the “Lucas 
Place,” located partly in Section 22 and partly in Sec- 
tion 27 of Township 23, South Range 41 East. The 
description was not a detailed description but it was 
qualified by such words as show that the land is loca- 
ted in that part of the two Sections bordering on a cer- 
tain creek, fronting on a certain road, containing a 
certain number of acres cleared and a certain number 
of acres of orange groves and the whole known by a 
particular name. If there is in that vicinity a place 
known as the “Lucas Place,” to which the description 
as contained in the contract may be applied with reas- 
onable certainty, the description is sufficient. 

The demurrer admits the existence of a place in the 
vicinity known as the “Lucas Place.” Now, if there is 
such a place and it consists of the lands as described 
and is locally known by the name given in the descrip- 
tion the fact is as reasonably certain as any particular 
part of the Section named by governmental surveys. 


We are of the opinion, therefore, that the descrip- 
tion is sufficient. The Statute, Section 3872 Revised 
General Statutes, required that contracts for the sale 
of lands should be in writing or some note or memor- 
andum thereof be signed by the party to be charged 
therewith or by some person by him thereunto lawfully 
authorized. Parol authority is sufficient to authorize 
an agent to execute a contract for his principal for the 


See also South Florida Citrus 


sale of real estate. See Beekman v. Sonntag Ince. Co., 
67 Fla. 293, 64 South. Rep. 948. 

The bill alleges that the defendant contracted and 
agreed through his agents, Reynolds Realty Organiza- 
tion, thereunto lawfully authorized, to convey the land. 
That is sufficient allegation of the ultimate fact as 
against the demurrer interposed and the demurrer 
admits it. 

The demurrer should have been overruled. The 
decretal order of the court is therefore reversed. 

Reversed. 

STRUM and BROWN, JJ., Concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur in the Opinion, filed July 11th, 1927. 


Dorothea Temple Mason, and her 
husband, A. W. Mason, 
Appellants, 

vs. Orange County. 
State Bank of Orlando and Trust Com- 
pany, a corporation having its principal 
place of business at Orlando, Florida, who 
is named in the alleged last will and tes- 
tament of Carrie W. Temple, deceased, 
to be the Executor thereof, and Charlton 
Bourne, of Orlando, Florida, 

Appellees. 
PER CURIAM. 

Appellants brought this suit pursuant to Section 
3602, Revised General Statutes of Florida, 1920, for 
the purpose of contesting the probate of tke will of 
Carrie W. Temple, late of Orange County, Florida. 
The contestant, Dorothea Temple Mason, was the only 
child of the testatrix, and the State Bank of Orlando 
and Trust Company, the Executor appointed in the 
will, and Charlton Bourne, one of the beneficiaries 
under the will are named as defendants. 

The testatrix executed her will June 1st, 1924, and 
died June 11th of the same year. The will disposes of 
an estate valued at approximately $250,000.00, the 
residue of which, after paying certain legacies, was 
bequeathed to Sarah Wood, the niece of, and to Dora 
Miller, a friend of, the testatrix to share equally there- 
in. Under the terms of the will Dorothea Temple Ma- 
son received one Thousand Dollars in money together 
with linens, household and kitchen furniture, silver- 
ware, china-ware and jewels. There were numerous 
other bequests not necessary to mention here. Probate 
of the will is resisted on the ground of mental incapa- 
city and undue influence. 

Upon final hearing on the issues made and testi- 
mony duly taken the probate judge entered his order 
denying and dismissing the petition of Dorothea Tem- 
ple Mason and admitting the will to probate. Pur- 
suant to Section 2923 Revised General Statutes of 
Florida, 1920, appeal from the order of the probate 
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court was prosecuted to the Circuit Court of Orange 
County resulting in a final decree affirming the order 
of the probate court. The cause comes here on appeal 
from the final decree of the Circuit Court. Sec. 5 Art. 
V Constitution. 

The record and briefs in this case approximate fif- 
teen hundred pages. The record should not have 
reached any such proportions. Its analysis by this 
court has been rendered unduly tedious and laborious 
because of the fact that it covers in the aggregate 
hundreds of pages of immaterial and irrelevant testi- 
mony and other matter. There is a complete dearth of 
testimony showing that the will was procured by undue 
influence over the testatrix and the testimony tending 
to show mental incapacity is predicated largely on 
hypothetical questions propounded to doctors who did 
not attend the deceased in her last illness. This testi- 
mony is completely rebutted by the evidence of the 
doctors and nurses who attended the testatrix at the 
time of the execution of the will all of whom testified 
that she was fully competent to make a will. 

The decree of the chancellor affirming the order of 
the probate court of Orange County is abundantly sup- 
ported by the record and the controlling principles of 
law governing this case are fully discussed in Hamilton 
et al v. Morgan et al. decided this term. In this situa- 
tion a discussion of the law or the evidence would 
serve no useful purpose so the decree of the chancellor 
is affirmed on authority of Hamilton et al v. Morgan 
et al. supra. 

Affirmed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
J. J., Concur. 

ELLIS, C. J. and STRUM and BROWN, J. J., Con- 
cur in the Opinion, filed July 11th, 1927. 


D. 8. Lovett and H. W. Lovett, 
Appellants, 
vs. Writ of Assistance. 
C. C. Lovett, Mrs. Eunice Burnett, Jr., 
Mrs. Julia Bragdon, joined by her hus- 
band B. Bragdon, and Mrs. H. B. Neel, 
a widow, 
Appellees. 
BROWN, J. 

This appeal was prosecuted from two decrees ac- 
cording writs of assistance against appellants in behalf 
of the purchasers of certain lands at a sale held under 
a decree for the sale of said lands rendered in a parti- 
tion proceeding, between the same parties, which 
decree of sale was under review by this 
court in the case of Lovett, et al, v. Lovett, 
et al, decided on March 29th, during the January term 
A. D. 1927 of this court. See 112 So. 768. In that 
case, we reached the conclusion, and so ordered, that, 
unless the errors pointed out should be cured by the 


action of the infant defendants within 90 days from 
the going down of the mandate, the decrees appealed 
from should stand reversed. Such possible curative 
proceedings by said infant defendants was made con- 
ditional upon their having reached the age of twenty- 
one years or having had their disabilities of non-age 
lawfully removed during such ninety day period. By 
petition filed herein by appellees, it is said that it is 
impossible for them to cure the errors pointed out in 
said opinion in the petition suit, and that therefore the 
decrees appealed from therein will have to stand re- 
versed as ordered by this court, which will necessarily 
require the reversal of this cause involving the writs 
of assistance also. The appellees, in whose behalf the 
decretal writs of assistance were granted, therefore 
pray the reversal of such decrees so appealed from, in 
order that the court below may have full and complete 
power and jurisdiction to deal with all matters involved 
in both causes, upon a relitigation of the subject mat- 
ter between the parties. 

As the appellants are, in the cause now before the 
court, seeking a reversal of the decrees awarding writs 
of assistance, and as the appellees now also pray a 
reversal, and the reasons above referred to appearing 
sufficient, it is ordered that the orders and decrees 
appealed from in this cause be and the same are here- 
by reversed. 

Reversed. 

ELLIS, C. J. and WHITFIELD, TERRELL, STRUM 
and BUFORD, J. J., Concur. 

Opinion filed July 8, 1927. 


Theo. Hirsch Company, 
a Florida Corporation, 
Appellant, 
vs. Dade County. 
McDonald Furniture Company, 
a Florida Corporation, 
Appellee 
WEST, CIRCUIT JUDGE. 

This appeal is from several orders. Because, how- 
ever, of the conclusion reached, reference to other than 
the first of them will be unnecessary. The Judge of 
the Circuit Court of the Fifteenth Judicial Circuit en- 
tered an order fixing the amount and allowing com- 
pensation to the Receiver for services rendered by him. 
This order is assigned as error. Decision on this as- 
signment is decisive of the appeal. 

The case was instituted and prosecuted to final 
decree in the Circuit Court of the Eleventh Judicial 
Circuit. Subsequent to the entry of the final decree 
the Receiver alleging that he “fears that he will not 
Judicial Circuit to be hostile to him, made “applica- 
tion to the Court for the disqualification” of said 
Judge. Filed with this application was an affidavit of 
the Receiver alleging that the “fears that he will not 
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receive a fair trial in the Court wherein this suit and 
such application are pending on account of the preju- 
dice of the Judge of said Court * * * against the said 
applicant.” The affidavit sets out certain facts as a 
basis for the asserted prejudice of the Judge. It was 
accompanied with a certificate of good faith by coun- 
sel for the applicant and with supporting affidavits of 
two other persons. 

On May 15, 1923, at Miami, the Judge of the 
Eleventh Judicial Circuit made the following order 
upon the application for his disqualification: 

“IT IS ORDERED, ADJUDGED AND DECREED 
that the said application for disqualification of Hon- 
orable H. F. Atchinson, Judge of the Circuit Court of 


the Eleventh Judicial Circuit of the State of Florida, 


in and for Dade County, Florida, be and the same is 
hereby denied and overruled. 


IT IS FURTHER ORDERED AND ADJUDGED that 
the said notice given by said Receiver to said A. J. Rose, 
Esq. and to Messrs. Shutts & Bowen to appear before 
the Honorable E. C. Davis at Ft. Pierce, Florida, on 
May 16th, 1923, be set aside for all purposes. 

IT IS FURTHER ORDERED AND ADJUDGED 
that the Clerk of this Court shall not permit the papers 
in this cause to be removed from his office except upon 
the order of this Court.” 

On the following day, May 16, 1923, at Ft. Pierce, 
the Judge of the Fifteenth Judicial Circuit made an 
order in the case finding that the Statute prescribing 
the procedure in disqualifying a Judge because of pre- 
judice had, in all respects, been complied with; that 
the Judge of the Eleventh Judicial Circuit, “is disquali- 
fied to hear this application by reason of his preju- 
dice against the applicant” and thereupon did allow 
compensation to the Receiver, determined the amount, 
and directed that it be paid to him. This order, or so 
much thereof as is pertinent, is as follows: 


“Whereupon, it is considered, ordered, adjudged 
and decreed that the judge of the Eleventh Judicial 
Circuit of Florida, the Honorable H. F. Atkinson is 
disqualified to hear this application by reason of his 
prejudice against the applicant, and that this judge 
has jurisdiction in the premises, and that the said sum 
of $15,000.00 is a reasonable compensation for the serv- 
ices performed by the Receiver in this cause, and that 
said Receiver, Paul R. Scott, do pay to himself the said 
sum of $15,000.00 from the moneys in his hands as the 
Receiver in this cause and belonging to this estate in 
ful payment of his compensation as such Receiver, 
and that he do charge the same property and accordin- 
gly in his accounts as such Receiver.” 

The controlling Statute Chapter 9276, Acts 1923, is 
as follows: 

“Whenever a party to any action or proceeding, civil or 


criminal, shall make and file an affidavit that he fears that he 
will not receive a fair trial in the court where the suit is pend- 


ing on account of the prejudice of the judge of said court 
against the applicant, or in favor of the adverse, such Judge 
shall proceed no further therein, but another judge shall be 
designated in the manner prescribed by the laws of this State 
for the substitution of judges for the trial of causes where the 
presiding judge is disqualified. Every such affidavit shall state 
the facts and the reasons for the belief that any such bias or 
prejudice exists and such affidavit shall be filed not less than 
ten days before the beginning of the term of court, or good 


-cause shown for the failure to so file same within such time. 


Any such affidavit so filed shall be accompanied by a certificate 
of counsel of record that such affidavit and application are made 
in good faith, and the facts stated as a basis for making the 
said affidavit shall be supported in substance by affidavit of at 
least two reputable citizens of the County, not of kin to the 
defendant or counsel for the defendant.” 

Assuming that the prejudice contemplated by the 
Statute is personal prejudice of the Judge toward the 
party and, putting aside the question of whether a re- 
ceiver may proceed under this Statute to oust the 
Court, of which he is an officer, of jurisdiction to de- 
termine the question of compensation to be allowed 
the receiver for his services, and assuming the chal- 
lenge to be directed at the Judge who happened to be 
presiding, we consider the appeal on its merits. 

If the mere filing by a party to an “action or pro- 
ceeding” of an affidavit which purports to be in con- 
formity with this Statute operates ipso facto to dis- 
qualify the Judge against whom it is directed, then the 
applicant in this case after filing the disqualifying affi- 
davit was at liberty to take the case to another Circuit 
Judge for consideration, and such other Circuit Judge, 
to whom the case was presented, would have jurisdic- 
tion to hear and determine it. 


Summers, et al. vs. A. N. R. R. Co., et. al., 85 Fla. 9, 
96 So. Rep. 151. 


But if the challenged Judge is not divested of Juris- 
diction in the cause until the requirements of the Sta- 
tutes have been met, then a judge of another circuit 
may or may not have jurisdiction in such case, depend- 
ing upon whether the application, with supporting affi- 
davits and certificate of counsel is sufficient to invoke 
the operation of the Statute, and only after it has been 
determined in due course that it is sufficient. 

The Statute must be construed as a whole. It pro- 
vides that upon the affidavit of prejudice being filed 
“such Judge shall proceed no further therein.” But 
it also provides that “such affidavit shall state the 
facts and the reason for the belief that any such bias 
or prejudice exists’; that the affidavit must be filed 
“not less than ten days before the beginning of the 
term of Court,” or good cause shown for the failure to 
do so. The affidavit must be “supported in substance 
by affidavits of at least two reputable citizens of the 
County not of kin to defendant or of counsel for the 
defendant,” and must be accompanied by “certificate 
of counsel of record that such affidavit and applica- 
tion are made in good faith.” 
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Power must rest somewhere to determine and adju- 
dicate, not if the challenged judge is prejudiced,—that 
is conclusively presumed upon conformity by the ap- 
plicant with the terms of the Statute,—but whether 
the Statute has been complied with, that is to say, 
whether the affidavit and certificate are such as the 
law requires, for, obviously, unless the challenged 
Judge is disqualified the Judge of another circuit is 
without jurisdiction. 

Williams vs. Robles, et al, 22 Fla. 905. 

In this case the Judge to whom the application was 
made denied it. The grounds of his denial are not stated 
in the order. If the duty rests upon the challenged 
Judge to determine if the application is sufficient to 
invoke the Statute, it will be presumed that he acted 
upon that ground and in some one or more material 
respects found the application insufficient. If the affi- 
davit of the applicant states facts which clearly con- 
tain no reasonable basis for the asserted prejudice, or, 
if the accompanying affidavits or certificates are not 
what the Statute requires, may not the Judge so de- 
termine? In other words, may not the Judge so far 
consider the application as to determine whether the 
affidavit is sufficient to invoke the operation of the 
Statute? The Statute under consideration is substan- 
tially the same as the Federal Statute on the subject. 
The Judicial Code, Sec. 21. In interpreting that Stat- 
ute the Supreme Court of the United States held and 
decided pointedly that the Judge alleged to be preju- 
diced ‘‘had a lawful right to pass upon the sufficiency 
of the affidavit.” Berger vs. U.S. 22, 41 Sup. Ct. Rep. 
230. On the other hand, if the affidavit is sufficient 
“such Judge shall proceed no further therein.” His 
alleged prejudice cannot be traversed or disputed. 


If then this question is to be passed upon by the 
challenged judge, what is the remedy in case of error 
by him? The ruling may be reviewed by appeal to the 
Supreme Court. This is essential to orderly procedure. 
This case illustrates the impropriety of any other 
course. Here one Circuit Judge on one day decides 
presumably that an affidavit seeking to disqualify him 
on the ground of prejudice is not sufficient. The next 
day another Circuit Judge in another Circuit, the rec- 
ord having been transmitted to him, decides that the 
first Judge was in error, that the affidavit of dis- 
’ qualification is sufficient, and proceeds to adjudge that 
the former Judge was disqualified, and thereupon de- 
cides the case on its merits. The record is then re- 
turned to the Circuit where it originated, from which 
it finds its way here on appeal from the order of the 
other Judge. 

The Statute is new but the controlling principle is 
well established. In Conn vs. Chadwick & Co. 17 Fla., 
428, application to disqualify two Judges of the Su- 
preme Court upon the ground of prejudice was denied. 
The Court held the affidavit insufficient because of 


an omission to set up in the affidavit charging pre- 
judice the fact that the alleged prejudice of the Judges 
named was against a party of the cause. In 
Purvis vs. Frink, 55 Fla. 715, 46 So. Rep. 171, an affi- 
davit alleging prejudice of the Judge was filed and a 
change of venue to another circuit applied for. The 
motion was denied by the Judge. On appeal this Court 
held that although the affidavit filed asserted the 
prejudice of the Judge, the facts stated in the affi- 
davit upon which the charge was founded did not show 
such personal prejudice of the Judge against the 
applicant as would constitute a proper basis for the 
alleged prejudice; that there was no error in the ruling 
and the decree was affirmed. In Blackwell vs. State, 
76 Fla., 124, 79 So. Rep. 731, according to the head 
note on the point prepared by the Judge who wrote the 
opinion, the Court decided that ‘“‘no discretion is vested 
in the Judge to hear and determine the question of 
whether or not he is prejudiced.” This is the point 
decided in Howell vs. State, 77 Fla. 119, 81 So. Rep. 
287. 

Where affidavits setting up prejudice of a judge 
against a party in any action or proceeding comply with 
the requirements of the Statute on the subject the 
Judge should not try the cause. Sewell vs. Huffstot- 
ler, 81 Fla., 374, 87 So. Rep. 782. But he has a lawful 
right, and it is his duty to pass primarily upon the 
sufficiency of the affidavit to invoke the Statute. 
Berger vs. U. S. (Supra). 

When the application to disqualify the Judge of the 
Eleventh Judicial Circuit was filed two questions were 
presented to him, namely,—first, a question of law, 
was the affidavit sufficient. This, it was proper for 
him to decide. Second, a question of fact,—was he 
prejudiced against the applicant. This he had no right 
to decide. Having denied the application it must be 
presumed that his ruling was upon grounds within his 
jurisdiction,—that is to say, that the decision was one 
he had a right to make. The ruling may or may not be 
error. It is subject to review by the Supreme Court. 

The order appealed from is reversed. 

ELLIS, C. J. and WHITFIELD, TERRELL, 
STRUM and BUFORD, JJ. Concur. 

BROWN, J., Disqualified. 

Opinion filed July 11, 1927. 


Bula E. Croker, 
Appellant, 
vs. 
Palm Beach Estates, a 
Corporation, and J. B. 
McDonald, 


Palm Beach County. 


Appellees. 


‘ELLIS, C. J. 


This is an appeal from an order overruling a mo- 
tion to strike certain portions of the joint and several 
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answer and overruling exceptions to certain portions 
of the joint and several answer and counterclaim of the 
defendants, Palm Beach Estates and J. B. McDonald, 
to the bill of complaint exhibited against them by the 
complainant, Bula E. Croker. The order was made 
July 10, 1925. 

The appeal was also taken from an order dated 
September 19, 1925, denying complainant’s petition 
for a rehearing on the motion to strike and the ex- 
ceptions to certain portions of the answer. The notice 
of appeal was filed October 28, 1925. 


On July 12, 1920, Bula Croker and her husband, 
Richard Croker, so it is alleged in the bill of complaint, 
were the owners of a certain tract of land in Palm 
Beach County in Sections 11-14 and 23 in Township 
44 South, Range 43 East. The property consisted of 
a narrow strip of land lying between Lake Worth and 
the Atlantic Ocean. The owners desired to sell it and 
to that end negotiated with the defendant, J. B. Mc- 
Donald, a real estate agent, broker, or realtor, of good 
reputation and substantial business interests. The 
Crokers were considering a visit to Ireland, the native 
land of the complainant’s husband, negotiations con- 
cerning the sale and disposition of the lands and the 
price they were to bring and the commissions to be 
paid, having been completed. The parties pursuant 
thereto entered into an agreement in which the Crok- 
ers were described as “principals” and McDonald as 
“agent.” It was recited that the Crokers had conveyed 
the lands to the “agent” in order to carry out the 
agreement; that in consideration of the mutual cove- 
nants and agreements and the profits to accrue to the 
“principals and to the agent” it was covenanted and 
agreed: 

First, during five years succeeding the date of the 
agreement the “agent” should use all reasonable dili- 
gence to sell the lands upon the terms and conditions 
set out in the agreement. The conditions were: (a) 
That the lands were to be sold in tracts not less than 
one hundred feet wide measured from north to south 
and extending from the east edge of the channel of 
Lake Worth to low water mark on the Atlantic Ocean 
with all riparian rights at both ends; and from all 
sales of land having frontage on the Atlantic Ocean 
a strip of land thirty feet wide, now occupied by the 
Ocean Boulevard, should be excluded; (b) The lands 
were to be sold for not less than $150.00 per front foot 
measured in a northerly and southerly direction; (c) 
All purchasers were to be required to pay at least one 
fourth cash and the balance in not longer than one, 
two and three years in equal payments with interest at 
six per cent per annum for deferred payments, secured 
by first mortgage on the property. It was agreed that 
the principals during the five years following would 
pay when and as due all taxes. As each sale was 
made the principals were to be “reimbursed the pro- 
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portionate amount of taxes paid on the land so sold 
for the period of time beginning with the date of this 
contract and ending with the date of such sale,” with 
interest on the minimum price of $150.00 per front 
foot at six per cent per annum for such period; all 
excess over and above the total amount of said mini- 
mum sale price and interest and taxes should be “re- 
tained by said agent as his remuneration for selling 
said lands and reimbursement to him of expenses in- 
curred therein”; that at the end of five years the prin- 
cipals or the survivor of them or the heirs, legal repre- 
sentatives or assigns of said survivor, will extend the 
agreement to cover all “said lands then unsold for an 
additional five years next thereafter if the said agent 
shall agree to pay, and pay when and as due, interest 
at the rate of five per cent per annum” on the value 
of the then unsold parts of said property at $150.00 per 
front foot and pay all taxes during the additional five 
years. 

The fourth clause of the contract was as foilows: 


“At any time during the first five years of the 
term of this contract, or at any time during the next 
five years thereafter, if the agent shall have exercised 
the option in the next preceding paragraph, the said 
agent may, at his option, pay the said principal, in 
cash, one-third of the value of all of the then unsold 
parts of said lands, based on the valuation of one hun- 
dred and fifty dollars per front foot, and then and 
there deliver to said principal his promissory notes 
representing the remaining two-thirds of said value 
payable in equal amounts in one, two, three, four and 
five years thereafter with interest thereon at the rate 
of five per cent per annum payable semi-annually, se- 
cured by a first mortgage on said property which 
mortgage shall provide for the release of any part 
thereof not less than one hundred feet in width from 
north to south upon the payment of one hundred and 
twenty-five dollars per front foot to be applied as part 
payment upon the next maturing one of said notes; 
and upon the making of said cash payment and the 
execution and delivery of said notes and mortgages 
securing same, the said agent shall be absolute owner, 
indefeasibly, in fee simple of said lands.” 


It was agreed that upon the expiration of the con- 
tract by limitation the “agent” should reconvey all 
land which had not been meanwhile sold “provided said 
agent shall not meanwhile have become the owner 
thereof as hereinabove provided.” The “agent” was 
to furnish the “principals” itemized statements cover- 
ing each and every sale made and should keep perma- 
nent records which should be open to the inspection 
of the “principals” at any time. The “agent” was re- 
quired to establish concrete monuments marking the 
exact boundaries of lands sold. The “agent” was re- 
quired to make all payments made under the agree- 
ment to Bula Croker, whose receipt for the same should 
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be given. In the event of her death the payments were 
to be made to Richard Croker, or his executors, admin- 
istrators or assigns. 

The day upon which the above agreement was ex- 
ecuted, and in furtherance of the plan outlined by it, 
the Crokers executed and delivered to McDonald for a 
consideration of ten dollars each and other valuable 
consideration two deeds of conveyance vesting the 
legal title of the lands described in McDonald. Those 
deeds were duly recorded, but the agreement was not. 


The testimonium clause of the agreement was as 
follows: “WITNESS our hands and seals this 12th 
day of July, A. D. 1920, at West Palm Beach, Florida.” 
It was signed by Richard Croker and Bula Croker, each 
“Principal,” and J. B. McDonald, “Agent,” but no seal, 
scroll or device of any kind was placed opposite their 
names, nor was scroll or device referred to in the 
agreement and adopted by the parties as their seal. 
The agreement was signed by two persons as wit- 
nesses. The execution of the instrument was acknowl- 
edged by the Crokers and McDonald before a notary 
public. 

These instruments, the two deeds and the agree- 
ment, constituted an express trust, as between the 
parties and their privies, under which the Trustee, 
McDenald, was charged with certain duties coupled 
with an interest in the monetary profits resulting from 
his activities under his duties as trustee. It was an 
express trust because the parties to the deeds at the 
time of their execution expressly impressed the title 
with the nature and character of a trust. See Semple 
v. Semple, 90 Fla. 7, 105 South. Rep. 134; Lines v. 
Darden, 5 Fla. 51; Reid v. Barry (Fla.) 112 So. 846. 


It was an active trust because the trustee was re- 
quired and empowered under the terms of the agree- 
ment to perform certain duties; the manner of the 
performance of which was left largely to his discre- 
tion. See Jourolmen v. Massengill, 86 Tenn, 81, 5 S. 
W. Rep. 719; Cooper v. Cooper, 36 N. J. Eq. 121; Per- 
kins v. Brinkely, 133 N. C. 154, 45 S. E. Rep. 541; Dod- 
son v. Ball, 60 Pa. St. 492, 100 Am. Dec. 586; Flaherty 
v. O’Connor, 24 R. I. 587, 54 Atl. Rep. 376; Cone v. 
Dunham, 59 Conn. 145, 20 Atl. Rep. 311, S. L. R. A. 
647; Freer v. Lake, 115 Ill. 662, 4 N. E. Rep. 512; 1 
Perry on Trusts and Trustees, Sec. 18. 


It was a private, discretionary, active, trust.. See 1 
Perry on Trusts and Trustees, (6 Ed.) Sec. 19. 

The purpose of the trust was to effect a sale of the 
property through J. B. McDonald in whom the title 
should be vested with power of sale coupled with an 
interest in him to a portion of the proceeds of sale 
above a certain fixed and limited price per front foot, 
measured from north to south and in tracts not less 
than one hundred feet wide. McDonald’s interest con- 
sisted of the proceeds of the sale of lots in excess of 
one hundred and fifty dollars per front foot and inter- 


est on that valuation at six per centum per annum 
from the date of contract to the date of sale and taxes 
paid by the principal as apportioned to the particular 
lots sold. 

Soon after the completion of this transaction the 
Crokers left the Country on their visit to Ireland and 
Richard Croker died in that Country in April, 1922. 

In the meantime, soon after the completion of the 
method of holding and selling the lands as above re- 
cited, McDonald having perfected with certain of his 
associates named Anthony and Graham the organiza- 
tion of a corporation called Palm Beach Estates, ex- 
ecuted and delivered to the Corporation a deed convey- 
ing the lands to it and by a separate instrument as- 
signed to the Corporation his agreement with the 
Crokers, the Corporation obligating itself to perform, 
comply with and carry into effect each and every the 
agreement to be carried out and performed by Mc- 
Donald. By another agreement with the Corporation 
of the same date McDonald was made the sole and 
exclusive sales agent of the lands, for which service he 
was to be paid by the Corporation a real estate broker’s 
commission of ten per cent of the total amount of the 
selling price of each tract of land so sold. Between 
October 25, 1920, and March 31, 1921, the Corporation 
expended approximately five thousand dollars in sur- 
veying, grading and clearing the land and advertising 
the property for sale. No sales were effected. 

In December, 1923, Bula Croker, who under the 
will of her deceased husband was executrix and sole 
beneficiary, made demand on McDonald for a receon- 
veyance of the land and an accounting and on Decem- 
ber 8, 1923, exhibited her bill in chancery against him, 
Palm Beach Estates and Otto Kahn, whom it was 
alleged claimed some interests in the land. 

The prayer of the bill was that the “trust agrec- 
ment” be cancelled; that the deeds of conveyance from 
Richard Croker and Bula Croker to McDonald be can- 
celled, and likewise the deed from McDonald to Palm 
Beach Estates; that the complainant be decreed to 
be the legal owner in fee simple of the lands and that 
“Palm. Beach Estates be ordered and directed to re- 
convey said premises” to the complainant and that 
it be enjoined from “‘deeding said premises to any other 
person ;” and for an accounting. On February 26, 1924, 
leave was obtained by the complainant to file an 
amended bill of complaint and dismiss Otto Kahn as a 
party defendant. The amended bill was filed. That 
bill was amended March 14, 1924. 

On December 20, 1924, complainant obtained an 
order permitting her to file a “bill of complaint to be 
designated as complainant’s amended bill of com- 
plaint,” which was done and then on January 28, 1925, 


‘ upon stipulation of counsel the court made an order 


permitting complainant to withdraw from the files the 
pleading designated as “Complainant’s Amended Bill 
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of Complaint as of December 20th, 1924, and to sub- 
stitute therefore the further Amended Bill of Com- 
plaint designated ‘Complainant’s Fourth Amended Bill 
of Complaint’.” So that after thirteen months from 
the filing of the original bill the complainant’s case 
was finally stated in the Fourth Amended Bill of Com- 
plaint. 

The presence in the record of so many bills, amend- 
ments and orders not chronologically arranged in the 
record and not necessary to be included in it has rend- 
ered it somewhat tedious, if not difficult, to make a 
statement of the pleadings. 

In the meantime the defendants had demurred and 
interposed answers and counter claims to which were 
attached copies of bills in other causes. 


The order of January 28, 1925, allowed the defend- 
ants until February 10, 1925, to “file such further 
pleadings as they may be advised to said ‘Fourth 
Amended Bill of Complaint’,’ and if such further 
pleadings were not filed within that time then the 
amended answer and counter claim which had been 
filed by the defendants on October 15, 1924, should be 
taken and considered as an answer and applicable to 
the Fourth Amended Bill of Complaint. 


The answer and counter claim of the defendants 
appear in full in the record and constitute the defense 


interposed to the cause as finally stated in the Fourth 
Amended Bill of Complaint. 


The original bill was framed upon the theory that 
the transaction referred to created a trust; that Mc- 
Donald was trustee and the Crokers the beneficiaries; 
that the nature and character of the trust as well 
as the powers of the trustee were all definitely defined 
by the agreement; that the trustee had violated the 
trust in such manner as to entitle the complainant, 
surviving beneficiary under the terms of the agreement 
as well as the will of her husband, to a reconveyance 
to her of the legal title and an accounting from the 
trustee. 

The last bill of complaint rests upon a different 
theory. No mention is made of a trust and the agree- 
ment is referred to as a “contract of agency;” that 
McDonald was merely the agent of the Crokers and 
his powers, authority and duties were prescribed and 


: limited by the words of the agreement; that he was 


merely their attorney in fact, employed merely to sell 
the property for them. It is alleged that McDonald 
was appointed the agent of the Crokers because of 
their confidence in him, “his honesty, integrity and 
personal fidelity,” their desire to sell the land, their 
contemplated “extended trip abroad” and in considera- - 
tion of the opportunities offered by the mutual “cov- 
enants and agreements” for “mutual benefits and pro- 
fits to accrue” to the complainant and her husband 
and J. B. McDonald. It is alleged that McDonald’s ac- 
tivities under his agency were detrimental to the in- 
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terests of the complainant, amounted to a breach of 
the “trust and confidence that had been reposed in 
him; jeopardized the complainant’s interests and prop- 
erty rights and amounted to a legal fraud upon her. 


The prayer is that the Palm Beach Estates be de- 
creed to hold the title in trust for the complainant; 
that the “contract of agency” be terminated and every 
“right or title of every nature or kind whatsoever of 
the said J. B. McDonald or said Palm Beach Estates in 
and to the lands be released and discharged “from any 
obligation of any nature or kind whatsoever under and 
by virtue of said contract of agency to the said de- 
fendant, J. B. McDonald; that an accounting be had 
as to “such sums of money, if any” as McDonald and 
the Palm Beach Estates have “honestly disbursed in 
caring for or protecting the lands aforesaid,” which 
sum the complainant offered to refund. 

Reduced to its last analysis, the last bill is one to 
revoke an agency and for an accounting. 

We do not agree to the theory on which the bill was 
formed. Its allegations admit the existence of all the 
elements constituting a valid, express, active, private, 
discretionary trust. There was the vesting of the 
title to the land in McDonald by deeds duly executed 
and acknowledged; there was the written agreement 
showing that the purpose of vesting the title in Mc- 
Donald was other than the words of grant and inheri- 
tance in the deed implied; there was the element of 
“confidence in the honesty, integrity and personal 
fidelity” of the grantee, which is the heart and soul 
of a trust; the element of discretion in the trustee as 
to the manner of his execution of the duties imposed 
by the trust, as well as the interest which he acquired 
by the transaction in the potential profits over the 
amount agreed on as a price for the land to be realized 
by the complainant; and the further element of a right 
to become the owner of all the unsold portions of the 
land at an agreed price, the whole sustained by a valu- 
able consideration expressed and acknowledged in the 
instruments. 

If it was a mere agency without any of the ele- 
ments of property rights in the agent it could be re- 
voked at the pleasure of the principal, in fact would 
probably have been terminated on the death of one of 
the joint principals. See Johnson v. Wilcox, 25 Ind. 


182; Weaver v. Richards, 144 Mich. 395, ,108 N. W. 


Rep. 382, 6 L. R. A. (N. S.) 855; 2 C. J. 546; Dallam 
v. Sanchez, 56 Fla. 779, 47 South. Rep. 871; McGriff 
v. Porter, 5 Fla. 273; Mills v. Smith, 193 Mass. 11, 78 
N. E. Rep. 765, 6 L. R. A. (N. 8S.) 865, and note. 

The amended answer and counter claim of the de- 
fendants interposed on the 15th of October, 1925, sets 
out in full detail the history of the transaction; the 
purpose to be accomplished by the parties; the plan of 
operations; the knowledge and consent to those plans 
by the complainant; the knowledge of the Palm Beach 


| 
- 
n 
of 
it 
Cr 
a 
at 
in 
be 
er 
he 
mF 


50 


Estates and the incorporators of that Corporation of 
the terms and conditions on which the title was vested 
in it-to the lands; the fact that while it held the title 
it acquired only what interest McDonald had in the 
profits or excess price of the lots fixed by the agree- 
ment; the corporation’s activities in surveying the 
land and grading it preparatory to oifering it for sale. 
It is averred that it was all done with the knowledge 
and consent of the Crokers; that no damage or injury 
to them had resulted; that the entire plan, scheme and 
design was conceived in honesty of purpose and car- 
ried out in good faith, and the defendants made an 
offer to purchase all the unsold land at the price and 
upon the terms agreed on between the original parties 
and tender such performance and keep the tender good 
by bringing the cash payment into court together with 
the notes and mortgage to secure the balance according 
to the terms of the agreement. 


The ‘answer is very voluminous covering about 
sixty-eight pages of the record, the exhibition about 
thirty-six more, but after a careful examination of it 
we find nothing impertinent or scandalous in it to 
justify exceptions and motions to strike any portion 
of it. 

All the averments in the answer and counter claim 
relate to the transaction, are admissible in evidence, 
and have an influence or bearing upon the decision to 
be rendered. See Bush v. Adams, 22 Fla. 177; Robert- 
son v. Dunn, 45 Fla. 553; 33 South. Rep. 530; Holzen- 
dorf v. Terrell, 52 Fla. 525, 42 South. Rep. 584; Law 
v. Taylor, 63 Fla. 487, 58 South. Rep. 844; Trustees 
_ Internal Imp. Fund v. Root, 63 Fla. 666, 58 South. Rep. 
371; Wooford v. Dykes, 67 Fla. 118, 64 South. Rep. 
451; Boca Grand Investment Co. v. Blanding, 77 Fla. 
536, 81 South. Rep. 886. 


The motion to strike and the exceptions are also 
very full. An examination of these separately and in 
detail reveals no error committed by the chancellor in 
overruling them. 


As stated, the transaction constituted a trust as 
shown by the written instrument executed at the time 
of the execution of the two deeds by the Crokers to 
McDonald and admitted by the parties in their plead- 
ings. The rule is that when a holding of the legal 
title is shown by any competent written evidence to be 
a holding only as trustee the door will be open for the 
admission of parol evidence to explain the position of 
the parties. See 1 Perry on Trusts and Trustees (6 
Ed.) 81; Hollingshead v. Allen, 17 Pa. St. 275; Prevost 
v. Gratz, 1 Pet. C. C. 364; Morton v. Tewart, 2 Younge 
& Coll. (Chancery) 66; Taylor v. Taylor 1 Atk. 447 
- (Eng.). 

This Court has repeatedly recognized the doctrine 
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that resulting trusts which are not within the Statute 
of Frauds may be proved by parol but the evidence to 
establish it must be clear, strong and unequivocal so 
as to remove from the mind every reasonable doubt 
as to the existence of the trust. See Loften v. Ster- 
rett, 23 Fla. 565, 2 South. Rep. 837; Geter v. Simmons, 
57 Fla. 423, 49 South. Rep. 131; McGill v. Chappell, 71 
Fla. 479, 71 South. Rep. 836. 

The trust in the case at bar however is an express 
trust and within the Statute of Frauds so that a writ- 
ten instrument signed by the parties is necessary to 
establish it. See Sec. 3791 Revised General Statutes 
1920. But when once established every “principle of 
law, of logic, of philosophy, and of common sense,” 
demand “that, in order to decide with accuracy upon 
the character of any phenomenon or transaction, we 
must know all the facts of which it consists, and all 
the circumstances that are truly connected with and 
influence it,” said the Pennsylvania Supreme Court, 
speaking through Mr. Justice Lowrie, in the Hollins- 
head—Allen case, supra. ‘ 


We think that principle applicable here. The par- 
ties intended to create a trust. They did so by vesting 
the title to the land in McDonald by deeds which upon 
the face of them showed a conveyance of the fee sim- 
ple with words of grant, inheritance and warranties, 
inconsistent with the purpose of creating a trust, and 
then by an instrument in writing, concerning which 
there is no dispute, declared what the purpose of the 
conveyance was, thus creating an express trust. Now, 
the trust being established it is essential to know all 
the circumstances in connection with the transaction 
in order for the Court accurately to determine the re- 
lations, duties, and powers of the parties with respect 
to the subject matter of the trust. 

We are also of the opinion that the option to pur- 
chase contained in the agreement is enforceable even 
if the agreement should be held to be not under seal 
because that formality of the statute was fully ob- 
served by the execution of the deeds of conveyance 


whereby the legal title became vested in McDonald; ‘ 


that his right to purchase did not depend upon his hay- 
ing first made a sale of any portion of the land; that 
he could purchase all or any portion of it unsold by 
paying the price agreed upon and complying with the 
terms of the agreement. 

We are of the opinion that the rulings of the chan- 
cellor were correct and the orders appealed from are 
therefore affirmed. 

WHITFIELD, STRUM, TERRELL and BUFORD, 
JJ., Concur. 

BROWN, J., Disqualified. 

Opinion filed July 11, 1927. 
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OTHER CASES OF INTEREST 


(Under this heading the Law Journal will publish various 
decisions of particular interest to the bar). 


IN CIRCUIT COURT OF THE FOURTH JUDICIAL 
CIRCUIT OF THE STATE OF FLORIDA 
IN AND FOR DUVAL COUNTY 


John Broward Jones, 


Appellant, 


vs. Appeal Case No. 564. 


Albert Sidney Broward, et al., 
Appellees. 
OPINION 
APPEAL FROM THE COURT OF THE COUNTY 
JUDGE IN AND FOR DUVAL COUNTY, 
FLORIDA. 

Florida P. Broward, on September 9th, 1924, died, 
intestate. She left neither children, nor their descend- 
ants, nor husband, nor father, nor mother her sur- 
viving. She had five brothers, Washington, Charles, 
Pulaski, Napoleon and Montgomery, and four sisters, 
Caroline, Helen, Maria and Margaret, all of whom 
predeceased her. Her brothers, Washington and 
Charles, and her sisters, Helen, Maria and Margaret 
died intestate, childless, unmarried. Her sister Caro- 
line and three brothers Pulaski, Napoleon and Mont- 
gomery each died leaving children, some of whom pre- 
deceased her and others survived her. Of Caroline 
only two children so survived, and none died leaving 
children; of Pulaski five children so survived and none 
died leaving children; of Napoleon three children so 
survived and three others predeceased leaving chil- 
dren, one of them leaving one child only surviving, 
another of them leaving one child only surviving, and 
the third leaving eight children surviving ; and of Mont- 
gomery three children so survive, and one only pre- 
deceased leaving six children so surviving. 

In the administration of her Estate the County 
Judge has decreed as follows: 

‘IT IS THEREFORE ORDERED, ADJUDGED 
AND DECREED, that the decedent departed this life 
never having married, her father and mother having 
predeceased her, and all of her brothers and sisters 
having predeceased her and having no children, and 
that her nearest relatives were her 13 nephews and 
nieces named in said petitions, and 16 grandnephews 
and grandnieces, the children of predeceased nephews 
and nieces as named in said petition are the heirs and 


the sole heirs of said decedent and that each thereof © 


is entitled to her distributive share, to-wit, the said 
nephews and nieces each 1-17 per capita, and said 
grandnephews and grandnieces take per stirpes, being 
the shares respectively that their parents would have 


taken if now alive.” (Said relationship and shares be- 


ing thereafter set forth in detail as to the several 
heirs). 


“It is further ordered, adjudged and decreed that - 
when the administrator in due course of administra- 
tion distributes said estate remaining over and above 
the debts and charges, said distribution shall be made 


in the proportions to the respective heirs as above set 
forth.” 


From this judgment an appeal has been taken. 


All questions have been eliminated, save that of the 
proportions which the several heirs shall take. This 


involves an inquiry into the correctness of the County 
Judge’s conclusions. 

The applicable statutes to this case in force at the 
time of the death of Miss Broward were the following: 

3627 (2304) RULE STATED.—AII personal proper- 
ty belonging to a decedent, and all property to be dis- 
tributed by an executor or administrator, shall be dis- 
tributed according to the law regulating the inheritance 
of real estate. 

3773 (2434) ACCORDING TO LAW OF ODE- 
SCENTS.—After all debts and legacies have been paid, 
the property remaining in the hands of the executor or 
administrator shall be distributed according to the law 
regulating descents. 

3618 (2295) DESCENT OF REAL ESTATE.—When- 
ever any person having title to real estate of inheritance 
shall die intestate as to such estate, it shall descend in par- 
cenary to the male and female kindred, in the following 
course, that is to say: 

To the children or their descendants and the husband, 
if the decedent be a married woman and the husband sur- 
vive her. 

If there be no children or their descendants, and the 
decedent be a married woman and her husband survive 
her all the property, real and personal, shall go to the 
husband; and if there be no children or their descendants, 
and the decedent be a married man and his wife survive 
him, all his property, real and personal, shall go to the 
wife. 

If there be no children and no husband or wife, then 
to the father and mother or the survivor in equal parts. 

If there be no father and mother, then to the brothers 
and sisters, and their descendants, or such of them as 
may be. 

If there be no brother nor sister, nor their descend- 
ants, the inheritance shall be divided into moities, one 
of which shall be to the paternal and the other maternal 
kindred in the following course, viz.: 

First to the grandfather. 

If there be no grandfather, then to the grandmother, 
uncles and aunts on the same sides or their descendants, 
or such of them as there may be. 

If there be no grandmother, uncles or aunt, nor their 
descendants, then to the great-grandfathers or great- 
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grandfather, if there be one. 

If there be no great-grandfather, then to the great- 
grandmothers or great--grandmother, if there be but one, 
and the brothers and sisters of the grandfathers and 
grandmothers, and their descendants, or such of them as 
there be. 

And so in other cases without end, passing to the 
nearest lineal male ancestors, and for the want of them 
to the lineal female ancestors, in the same degree and the 
descendants of such male and female ancestors, or to 
such of them as there may be. 

3623. (2300) INHERITANCE PER CAPITA AND 
PER STIRPES. 

And where the children of the intestate, or 
his mother, brother or sisters, or his grand 
mother, uncles and aunts or any of his female lineal an- 
cestors, male and female, in the same degree, come into 
the partition, they shall take per capita, that is to say, 
by persons; and where a part of them being dead and a 
part living, the issue of those dead have right to par- 
tition, such issue shall take per stirpes or by stocks, that 
is to say, the shares of their deceased parents. 

3613 (2290) PERSONS IN BEING. 

No right in an inheritance shall accrue to any persons 
whatever, other than to the children of the intestate, un- 
less they be in being and capable in law to take as heirs 
at the time of the intestate’s death. 

(Nov. 17, 1828. Sec. 12.) © 

The marginal annotations to Sections 3627 and 
3773 refer to the Act of Nov. 20, 1828, and those to 
Sections 3618 and 3623 refer to the Act of Nov. 17, 
1829. Section 3618 is the result of several amend- 
ments. Section 3623 remains the same as originally 
enacted. No amendment, however, affects the law 
as applied here. We must, therefore, to construe cor- 
rectly the present law, revert to the earlier statutes. 

In 1785 Virginia, as the result of the report of a 
commission appointed by the legislature of 1776 to 
draft a series of laws, adopted an act regulating the 


course of descendents very different from the common 


law theretofore existing. It declared that thereafter 
lands of an intestate should descend in parcenary to 
the several heirs of the decedent in the order named 
The framer of this law was Thomas Jefferson. In 
his brief memorial as quoted in Minor on Real Proper- 
ty, vol. 2, p. 1064, he says: “The common law, and 
statutes of 4 James I (when our separate legislature 
was established), were assigned to me; x x x the law 
of descents and the common law fell, of course, within 
my portion. I wished. the committee to settle the 
leading principles of these. as a guide for me in fram- 
ing them; and with respect to the first I proposed to 
abolish the law of primogeniture, and to make real 
estate descendible in parcenary to the next of kin, as 
personal property is by the statute of distribution.” 
The English Statute of Distribution, 23 Car. II c. 
10, then in effect, and this enactment were founded 
on the great principles of justice with the object of 
making such a will for the intestate as he would him- 
self probably have made, its obvious policy being to 
follow the lead of the natural affections, and to con- 


sider as most worthy the claims of those who stand 
nearest to the affections of the last occupant. 9 R. C. 
L. Sec. 6, p. 12. It was more suited to our people in 
their new environment and government than the ca- 
nons of the common law. ; 

The Jefferson statute, sometimes literally, some- 
times in principle, became the model for subsequent 
enactments by a number of States. 

It will have been noted that this exact case does 
not appear to be literally within the statute. 

For this reason it is contended that it is actually 
a casus omissus and that the common law prevails. 
To the contrary it is contended that the statute of 
descents is exclusive and provides for every pos- 
sible case. 

What was the legislative intent in Virginia? <A 
careful study of the law as presented to the court by 
the able counsel representing the litigants leaves no 
doubt in our mind that in Virginia is was early settled 
that the law was exclusive. Browne vs. Tuberville 
(1800) 2 Call. 390; Dillard vs. Tomlinson (1810) 1 
Munf. 183; Owen vs. Cogbill (1810) 4 Hen. & Munf. 
487; Templeton vs. Steptoe, 1 Munf. 339; Liggon vs. 
Fuqua (1819) 6 Munf. 281. 


In Templeton vs. Steptoe, supra, in his opinion 
Judge St. George Tucker said: “The following prin- 
ciples appear to me not to require any argument or 
authority in support of them; 

“1. That the laws of descent, of rules of succes- 
sion, ab intestato, to property real or personal are 
merely creatures juris positivi.” 


“2. That, by the Act of 1785, (c60) all former 
rules and canons of inheritance and succession to 
estates real and personal within this commonwealth, 
whether established by the common law or by statute, 
were entirely rescinded, abrogated and annulled, and 
that they cannot be revived in any manner, but by 
some express legislative provision for that purpose.” 

These descisions were all prior to the first legisla- 
tive enactment in this State in 1822. Subsequent to 
the Act of 1785 there were several amendments adopt- 
ed in Virginia and that State in 1819 passed a law 
entitled as follows: “An Act to reduce into one the 
several acts directing the course of descents.” In 1822 
the legislative council enacted Florida’s first law of 
descents and the similarity of this act with the Vir- 
ginia law of 1785, leaves no doubt upon our mind as 
to its origin. Later, Nov. 17, 1829, the legislative 
council enacted the statute of descents the foundation 
of the law as it exists today. This later law seems to 
have been copied literally from the Virginia Act of 
1819, which was a re-enactment of the Act of 1785 
with amendments. While in Florida prior to the pas- 
sage of the Act of 1829, ,the law of descents was in 
accord with the Act of 1822, of which of course, the 
legislators were cognizant, they do not appear to have 
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copied from the earlier Florida Act as an examination 
of the acts will show. It is to be noted that the word 
“mother” appears in the Virginia Acts of 1785 and 
1819. The words used in Florida’s enactment of 1822, 
clause 4, are: “If there be none of the last mentioned 
kindred,” etc., instead of “If there be, no mother, 
brother, nor sister nor their descendants,” etc., as it 
appears in the two Virginia Acts and in the Florida Act 
of 1829, except that there was omitted from the Flori- 
da Act the word “mother.” Another difference ap- 
pears in the use of the word “shares” in the 15th Sec- 
tion (16th Section Va. Act of 1819) which in similar 
section in the 1822 Florida Act is share. 


So far as the principle is concerned, however, the 
Acts are substantially the same. It is argued that 
our statutes may have been taken from South Caro- 
lina, but the laws passed in South Carolina in 1791 
and 1797, though they abolish primogeniture, are so 
markedly different in verbiage as to lead to the court‘s 
rejection of this theory. 


It becomes important to ascertain the origin of the 
Florida law of 1829, because if it was the adoption of 
the Virginia law of 1819, with the construction placed 
upon that law by the Virginia Court of Appeals in 
the case decided by it in May of 1828 of Davis vs. 
Rowe, 6 Rand. 365, under the well settled rule as stated 
in Reeves on Descents, p. 26, quoted by our Court in 
Jones vs. Dexter (1859), 8 Fla. 276, 297; “Where 
a statute is in the terms of a law of another State, 
or of an English statute, the construction of their 
courts is to be regarded as much so as if it had been 
detailed at length in the Statutes.” It has been urged 
that a re-enactment of an earlier statute of a State 
does not carry with it the construction of the Court 
of the State in which the law originated. We think, 
however, that the Florida law of 1829 was intended 
to be a literal copy of the Virginia law of 1819, and 
the Court of Appeals of Virginia in the cited case hav- 
ing determined its construction, such construction 
should be adhered to by this Court. 

In the case of Davis vs. Rowe, supra, the facts are 
similar to those in the case at bar. We quote a suc- 
cinct statement of the case as it appears in 2 Minor 
on Real Property, section 995, p. 1072: “Anthony 
Gardiner died in 1819, unmarried leaving a large es- 
tate, real and personal, and only collateral relatives. 


He had had a brother and a sister both of whom died 


before him, leaving children. The only child of the 
brother was Mrs. Davis. The sister, Mrs. Rowe, had 
four children, James and Frances Rowe, Mrs. Boyd 
and Mrs. Shackleford. Mrs. Boyd and Mrs. Shackleford 
also died in Anthony Gardiner’s lifetime; the first 
leaving two children and the last six. The question 
was, how the estate should be divided among these 
eleven relatives. Mrs. Davis insisted that the case 
was not provided for at all by the statute, and that 
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being casus omissus, Canon IV of the common law 
applied, which would give her as the representative of 
her father, one half of the estate. But it was held 
by three judges out of five: 


“Ist. That the statute had wholly abrogated the 
common law (as had been previously decided in Brown 
vs. Tuberville, supra, and Templeton vs. Steptoe, supra) 
and had provided a rule for every case which could 
happen. 

“2nd. That the statute was founded on the affections 
of the heart, and follows the current in its natural flow, 
preferring as heirs the classes nearest in blood; and in 
the same class, whatever that class may be, giving in- 
dividuals nearest the intestate larger portions, and al- 
lowing the more remote to take per stirpes; to this end 
(i. e. to determine the shares amongst the members of 
a class), and to this end alone, calling the jus represen- 
tation to its aid. 

_ “8rd. That the statute is to be interpreted according 
to the analogies of the statutes of distribution of a de- 
cedent’s personal property, and of the civil law, whence 
this statute as well as the statute of distributions, was in 
most particulars taken. 

“4th. That the inheritance in the present case, was 
therefore to be divided into five equal parts, of which 
Mrs. Davis, J. G. and Frances Rowe, should each have 
one (taking per capita), and the other two parts should 
be divided respectively between the children of Mrs. 
Boyd and Mrs. Shackleford, who would thus take per 
stirpes, the shares of their deceased ancestors in the 
degree of the nearest.” 


The Virginia Court held that their statute, simi- 
lar to our Section 3623, while not expressly enumera- 
ting the classes occurring in the case at bar, in naming 
the classes it did it illustrated the fundamental prin- 
ciple of classes where per capita and where per stirpes 
would apply; that such section meant to establish it, 
as a general rule, that equals in degree of kindred take 
equally, but where part of the class is dead leaving 
issue, such issue take per stirpes. 

It is true that the legislature of Virginia at a much 
later day (1845) wrote into its statute of descents the 
construction placed thereon in such case by the appel- 
late court. This was unnecessary, as, except for the 
opinions of the two dissenting judges in that case, 
there never has appeared any contrary opinion either 
Virginia or Florida. 

It will have been noted from the Jefferson brief 
already quoted that it was his intent “to make real 
estate descendible in parcenary to the next of kin, as 
personal property is by the statute of distribution.” 

In construing this statute, in 2 Williams on Ex- 
ecutors, 7th Am. Ed. p. 905, it is stated: “Aunts and 
nieces, uncles and nephews, being all in the third de- 
gree, are all equally entitled. Hence where the in- 
testate left two aunts, and a nephew and niece, child- 
ren of a deceased brother, Lord Hardwicke ordered 
the surplus to be divided into four parts equally among 
them, holding that as they were all in equal degree, 
the children were to take in their own right, and not 
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by representation; but that if their father had been 
living he would have been entiled to the whole” citing 
Durant vs. Priestwood, 1 Atk. 454, S. P. Lloyd vs. 
Tench 2 Ves. Sen. 213, Bossiere vs. Albert 2 Cas. temp. 
Lee 51. 

Thus the English Court has held that those in 
equal degree share equally, or per capita, and that 
when there survives those in a degree nearer the in- 
testate than others then those in nearest degree share 
per capita, and those further removed take the share 
their deceased ancestor would have taken had he sur- 
vived, or per stirpes. 

In 9 R. C. L. Sec. 24, p. 30, it is said “As a general 
rule those who take property as a class of persons 
described, where there is nothing in the law making 
the appropriation to distinguish their respective 
rights, take in equal shares, and usually the aim of the 
statutes is to distribute the estate equally among all 
who are in the same degree of relationship; for the 
law always presumes that an ancestor meant that his 
heirs should share equally in his estate, and the pur- 
pose of laws of descent and distribution being to pro- 
duce perfect equality, the rule of equality of descent 
to relatives of the same degreee is adopted when the 
law is to govern, and preferred when the law is called 
on to interpret. Therefore, as between kindred in equal 
degree, the first rule undoubtedly is that they shall 
take equally or per capita, as it is commonly expressed. 

And in 18 Corpus Juris, Sec. 30, p. 824. it is said: 
“When all the heirs of an intestate are in equal degree 
of consanguinity to the decedent they take per capita, 
but when they stand in different degrees of consangui- 
nity then the more remote take per stirpes.” 


In the case of Ball vs. Ball, 27 Grat. 325, it was 
said ‘‘While the statute does not expressly enumerate 
all the degrees of kindred of the remote descendents, 
it expressly includes all and plainly provides for all.” 

The common and statute laws of England which 
are of a general and not a local nature down to July 4, 
1776, are declared to be of force in this State, pro- 
vided said statutes and common law be not inconsis- 
tent with the Constitution and laws of the United 
States and the acts of the Legislature of this State. 
Section 71 Rev. Gen. Statutes of Florida (Sec. 1, Act. 
Nov. 6, 1829). 

In Gilchrist vs. Filyau (1848) 2 Fla. 94, text 97, 
it is said: “By our statute of descent it is declared 
whenever any person having title to real estate by in- 
heritance, shall die intestate as to such estate, it shall 
descend in parcenary to the male and female kindred. 
Thomp. Dig. 188. The rule of the common law in re- 
lation to descents is thereby clearly abrogated and an- 
nulled, and we have already seen that it is in direct 
conflict with our statutes.” 


In Virginia at the time of the determination of the 
Virginia cases holding the statute of descents exclu- 


sive there existed the ordinance of 1776 making “the 
common law of England, all statutes or acts of Parlia- 
ment made in aid of the common law prior to 4 Jas. 
I, and which are of a general nature, not local to that 
Kingdom, together with the several acts of general as- 
sembly now in force” the law of the commonwealth. 
The fourth year of the reign of James I was 1607, 
when Virginia was founded at Jamestown. The ¢ca- 
nons of descent were in operation prior to 1607 and 
were of a general nature not local to the Kingdom. 

It seems to us that we are bound by the construc- 
tion placed by the Court of Appeals of Virginia upon 
its Acts from which ours is undoubtedly taken.The con- 
struction in Florida of the statute under facts similar to 
those in Davis vs. Rowe has never arisen for decision by 
our Supreme Court but there is nothing in any of its de- 
cisions which could be construed to indicate a con- 
trary ruling. The all inclusive nature of the statute, 
covering all classes, and the illustrative character of 
Section 3623 makes the conclusion irresistible that the 
County Judge was correct in his conclusions. 

The decedent being unmarried and childless, no 
right of inheritance in her estate accrued at her death 
to any person who was not then in being and capable 
in law to take as her heir. Her mother and father, 
brothers and sisters, being dead, her personal estate 
is to be distributed to the descendants of her brothers 
and sisters, such descendants being the only persons 
in being and capable in law to take as her heirs. The 
descent is expressly cast upon such “descendants.” As 
these persons must take under the statute and not 
under the common law, the statute must logically, be 
considered to ascertain their respective shares. The 
word “descendants” includes children and grandchild- 
ren. The children of the brothers and sisters of the 
intestate, her nieces and nephews, being of the same 
degree, take equally, or per capita, and where a part 
of them are dead and a part living, as is the fact in 
this case, the issue of those dead, the grandnieces and 
grandnephews of the deceased, take per stirpes, or by 
stocks, that is to say, the shares of their deceased pa- 
rents, the nieces or nephews of intestate. Sections 
3613, 3618 and 3623, Revised General Statutes, supra. 
The case at bar differs from that of Barnitz’s Lessee vs. 
Casey, 7 Cranch 454, in that the Maryland statute 
of descents (1786 ch. 45), construed by Justice Story, 
did not cast the descent upon the persons sought to 
be brought within it. 

We do not believe, in view of the particular sta- 
tutes involved in such decisions and because of the 
binding force upon this Court of the decision of Davis 
vs. Rowe, supra, that the cases cited by the appellant, 
which have been considered affect the decision in 


this case. 


(Signed) George Couper Gibbs, 
Judge, 
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The statutes of descent of Virginia, 1819, 
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APPENDIX 


Florida, 1829, and South Carolina, 1791 and 1797, so far as 


the same relate to the construction of the present Florida Statute of descents as applied to the case of 
John Broward Jones vs. Albert Sidney Broward, et al. Appeal Case No. 564. 


_ Virginia (1819) 

1. That henceforth when any person 
having title to any real estate of in- 
heritanee, shall die intestate as to such 
estate, it shall descend and pass in par- 
cenary to his kindred, male and female 
in the following course; that is to say: 

2. To his children or their descend- 
ants, if any there be; 

3. If there be no children, nor their 
descendants, then to his father. 

4, If there be no father, then to his 
mother, brothers and sisters and their 
descendants, or such of them as there 
be. 

7. If there be no mother, nor brother, 
nor sister, nor their descendants, then 
the inheritance shall be divided into two 
moieties, one of which shall go to the 
paternal, the other to the maternal kind- 
dred, in the following course, that is to 
say: 

13. But no right in the inheritance 
shall aecerue to any persons whatever, 
other than to children of.the intestate, 
unless they be in being, and capable in 
law to take as heirs at the time of the 
intestate’s death. 

16. And where the children of the in- 
testate, or his mother, brothers and sis- 
ters, or his grandmother, uncles and 
aunts, or any of his female lineal ances- 
tors, living with the children of his de- 
ceased lineal ancestors, male and female 
in the same degree, come into the parti- 
tion, they shall take per capita; that is 
to say, by persons; and where a part of 
them being dead, and a part living, the 
issue of those dead have right to parti- 
tion, such issue shall take per stirpes, or 
by stocks, that is to say, the shares of 
their deceased parents. 


Florida (1829) 

That whenever any person having title 
to real estate of inheritance, shall die 
intestate as to such estate, it shall de- 
scend in parcenary to the male and fe- 
male kindred in the following course, 
that is to say: 


1. To his children, or their descendants 
if any there be; 

2. If there be no children, nor their 
descendants, then to his father. 


3. If there be no father, then to his 
mother, brothers and sisters, and their 
descendants, or such of them as there be. 


4. If there be no brother nor sister, 
nor their descendants, the inheritance 
shall be divided into moieties, one of 
which shall go to the paternal, the other 
to the maternal kindred, in the following 
course, viz. 


12. But no right in the inheritance 
shall occur (accrue) to any person what- 
ever other than to children of the in- 
testate, unless they be in being, and 
capable in law to take as heirs at the 
time of the intestate’s death. 


15. And where the children of the in- 
testate, or his mother, brothers, and sis- 
ters, or his grandmother, uncles and 
aunts, or any of his female lineal an- 
cestors, living with the children of his 
deceased lineal ancestors male and fe- 
male in the same degree, come into the 
partition, they shall take per capita, 
that is to say, by persons, and where a 
part of them being dead, and a part liv- 
ing, the issue of those dead have right 
to partition, such issue shall take per 
stirpes or by stocks, that is to say, the 
shares of their deceased parents. 


NOTE—The South Carolina courts in the construction of the Act of 1791 having 
decided that where a person died intestate leaving no wife or children or lineal 
descendant, but leaving father or mother, although the intestate left also brother 
and/or sister, or brothers and/or sisters, either or any, that the father or mother was 
entitled to receive the whole estate to the exclusion of such other of his or her 
kindred, aforesaid, the Legislature in 1797 amended the law so as to provide that in 
all cases where a person shall die intestate leaving neither wife, child, or children, 
or lineal descendants, but leaving a father or mother, and brothers and sisters, or 
brother and sister, one or more, that the estate real and personal of such intestate, 
shall be equally divided amongst the father, or if he be dead, the mother, and such 
brothers and sisters as may be living at the time of the death of such intestate, so 
that such father or mother, as the case may be and each brother and sister so left 
living by the intestate, shall.each take an equal share of his estate real and personal; 
Provided always, that the issue, if any, of any deceased brother or sister, if more than 
one, shall take amongst themselves the same share which their father or mother, if 
living, would have taken; and if but one such issue, then he or she shall take the 


share which his or her father or mother would have taken if living. 


South Carolina (1791-97) 

1. That the right of primogeniture be, 
and the same is hereby, abolished; and 
that when any person possessed of, in- 
terested in, or entitled unto a real es- 
tate in his or her own right in fee sim- 
ple shall die without disposing thereof 
by will, the same shall be distributed in 
the following manner: 

Distribution of Property. 

1. If the intestate shall leave a widow 
and one or more children, the widow 
shall take one-third of the said estate, 
and the remainder shall be divided be- 
tween the children, if more than one, but 
if only one, the remainder of the estate 
shall be vested in that one absolutely 
forever. 

2. The lineal descendants of the in- 
testate shall represent their respective 
parents, and be entitled to receive and 
divide among them the shares to which 
their parents would respectively have 
been entitled had they survived the an- 
cestor. 

3. If the intestate shall not leave a 
child or other lineal descendant, but shall 
leave a widow and a father or mother, 
the widow shall be entitled to one moiety 
of the estate, and the father, or if he be 
dead, the mother shall be entitled to the 
other moiety. 

4. If the intestate shall not leave a 
lineal descendant, father or mother, but 
shall leave a widow and brothers and sis- 
ters, or brother or sister, of the whole 
blood, the widow shall be entitled to one 
moiety of the estate, and the brothers 
and sisters, or brother or sister, to the 
other moiety, as tenants in common. The 
children of a deceased brother or sister 
shall take among them respectively the 
share which their respective ancestors 
would have been entitled to had they sur- 
vived the intestate. 

> > 

6. If the intestate shall leave no lineal 
descendant, father, mother, brother, sis- 
ter, of the whole blood or their children, 
or brother or sister of the half blood, 
then the widow shall take one moiety, 
and the lineal ancestor or ancestors, if 
any there be, the other moiety. 

9. In reckoning the degree of kindred, 
the computation shall begin with the in- 
testate, and be continued up to the com- 
mon ancestor, and thence down to the 
person claiming kindred, inclusively, each 
step inclusively being reckoned as one 
degree. 

11. That in all cases of intestacy the 
personal estate of the intestate shall be 
distributed in the same manner as real 
estates are disposed of by this Act.. 
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JUDICIAL CIRCUITS, JUDGES, CLERKS AND COURT TERMS 


County Circuit 
Alachua 8th 
Baker 26th 
Bay 28th 
Bradford 26th 
Brevard 23rd 
Broward 22nd 
Calhoun 14th 
Charlotte 12th 
Citrus 24th 
Clay 4th 
Collier 12th 
Columbia 3rd 
Dade 11th 
DeSoto 19th 
Dixie 3rd 
Duval 4th 
Escambia 1st 
Flagler 25th 
Franklin 2nd 
Gadsden 2nd 
Gilchrist 8th 
Glades 12th 
Gulf 14th 
Hamilton 3rd 
Hardee 19th 
Hendry 12th 
Hernando 24th 
Highlands 19th 
Hillsborough 13th 
Holmes 9th 
Indian River 21st 


Judge 
A. V. Long 
Gainesville 
A. Z. Adkins 
Starke 
Ira A. Hutchinson 
Panama City 
A. Z. Adkins 
Starke 
W. W. Wright 
Sanford 
Vincent C. Giblin 
Ft. Lauderdale 
Amos Lewis 
Marianna 
Geo. W. Whitehurst 
Ft. Myers 
Fred L. Stringer 
Brooksville 
Geo. Couper Gibbs 
DeWitt T. Gray 
Jacksonville 


Geo. W. Whitehurst 


Ft. Myers 
Mallory F. Horne 
Jasper 

Hal W. Adams 
Mayo 

H. F. Atkinson 

A. J. Rose 

Wm. L. Freeland 
Paul D. Barnes 
Miami 

W. J. Baker 
Sebring 

Mallory F. Horne 
Jasper 

Hal W. Adams 
Mayo 

Geo. Couper Gibbs 
DeWitt T. Gray 
Daniel A. Simmons 
Jacksonville 

A. G. Campbell 
DeFuniak Springs 
Thos. F. West 
Milton 

Geo. Wm. Jackson 
St. Augustine 

E. C. Love 
Quincy 

John B. Johnson 
Tallahassee 

E. C. Love 

Quincy 

John B. Johnson 
Tallahassee 

A. V. Long 
Gainesville 

Geo. W. Whitehurst 
Ft. Myers 

Amos Lewis 
Marianna 

Mallory F. Horne 
Jasper 

Hal W. Adams 
Mayo 

W. J. Barker 
Sebring 

Geo. W. Whitehurst 
Ft. Myers 

Fred L. Stringer 
Brooksville 


Clerk 
Geo. Elam Evans 
Gainesville 
W. C. Thompson 
Macclenny 
W. H. Marshall 
Panama City 
G. W. Alderman 
Starke 
N. T. Frosher 
Titusville 
Frank A. Bryan 
Fort Lauderdale 
J. A. Peacock 
Blountstown 
R. C. Blount 
Punta Gorda 
Claude Conner 
Inverness 
L. T. Ivey 
Green Cove Springs 


E. W. Russell 
Everglade 

Jos. L. Markham 
Lake City 


Geo. F. Holley 
Miami 


R. E. Moye 
Arcadia 

L. L. Barber 
Cross City 


Frank Brown 
Jacksonville 


M. L. Bell 
Pensacola 


J. C. Geiger 
Bunnell 

W. P. Dodd 
Apalachicola 


F. F. Morgan 


‘Quincy 


Alton Gay 

Trenton 

Noah S. Wainright 
Moore Haven 

J. R. Hunter 
Wewahitchka 

W. A. Lewis 
Jasper 


S. W. Conroy 
Wauchula 

Wm. T. Hull 
LaBelle 

H. C. Mickler 
Brooksville 

C. F. Saunders 
Sebring 

W. A. Dickenson 
Tampa 


R. W. Creel 
Bonifay 
Miles Warren 
Vero 


Terms 
2nd Mon. Jan.-June 


2nd Mon. Apr.-Oct. 


2nd Mon. March and 
4th Mon. in Sept. 
1st Mon. May and 


4th Tues. in March and 
2nd Tues. in Oct. 
2nd Tues. March- 


4th Mon. April- 
3rd Tues. March- 
2nd Mon. April- 


1st Tues. after 1st 
Mon. in April, 2nd 
Mon. in Oct. 

Mon. March- 


ct. 
4th Mon. April- 
Oct. 


2nd Tues. May- 
Nov.-Feb. 


1st Tues. March- 
Oct 


3rd Mon. in Feb. 
and 2nd Mon. in 
Aug. 


3rd Mon. in May, 
4th Mon. in Nov. 


2nd Mon. in Feb.- 
June-Oct. 


3rd Mon. May and 
2nd Mon. Nov. 

1st Mon. in March 
and 4th Mon. in 
Sept. 


2nd Mon. after 4th 
Mon. in March, 
2nd Mon. after 
4th Mon. in Oct. 
2nd Mon. July- 


Dec. 
1st Mon. in Feb. 
and Sept. 

2nd Mon. April- 
Sept. 

4th Mon. Jan-July 


3rd Tues. March- 
Oct. 

3rd Mon. Feb.-Sept. 
2nd Mon. March- 
Nov. 

Tues. April- 


ov. 
ist Tues. May-Nov. 


4th Mon. Feb.-Sept. 
1st Tues. March- 
Oct 


= 
Nov. 
Nov. 
W. J. Barker 
Sebring 
F. M. Robles 
L. L. Parks 
Tampa 
D. J. Jones 
Chipley 
Elwyn Thomas 
Fort Pierce 


County 
Jackson 


Jefferson 


Lafayette 


Manatee 


Marion 


Martin 


Monroe 


Nassau 


Okaloosa 


Okeechobee 


Orange 


Osceola 


Palm Beach 


Pasco 


Pinellas 


Polk 


Putnam 

St. Johns 
St. Lucie 
Santa Rosa 


Sarasota 


Seminole 


Sumter 


Circuit 
14th 


2nd 


3rd 


23rd 
16th 


Judge 
Amos Lewis 
Marianna 
E. C. Love 
Quincy 
John B. Johnson 
Tallahassee 
Mallory F. Horne 
Jasper 
Hal W. Adams 
Mayo 
J. C. B. Koonce 
Tavares 
Geo. W. Whitehurst 
Ft. Myers 
E. C .Love 
Quincy 
John B. Johnson 
Tallahassee 
A. V. Long 
Gainesville 
E. C. Love 
Quincy 
John B. Johnson 
Tallahassee 
Mallory F. Horne 
Jasper 
Hal. W. Adams 
Mayo 
W. T. Harrison 
Palmetto 
W. S. Bullock 
Ocala 
Elwyn Thomas 
Ft. Pierce 
Jefferson B. Browne 
Key West 
Geo. Couper Gibbs 
DeWitt T. Gray 
Jacksonville 
A. G. Campbell 
DeFuniak Springs 
Thos. F. West 
Milton 
Elwyn Thomas 
Ft. Pierce 
Frank A. Smith 
Orlando 
Frank A. Smith 
Orlando 
C. E. Chillingworth 
West Palm Beach 
Freeman P. Lane 
St. Petersburg 
O. L. Dayton 
Dade City 
Freeman P. Lane 
St. Petersburg 
O. L. Dayton 
Dade City 
H. C. Petteway 
Lakeland 
Harry G. Taylor 
Bartow 
Geo. Wm. Jackson 
St. Augustine 
Geo. Wm. Jackson 
St. Augustine 
Elwyn Thomas 
Ft. Pierce 
A. G. Campbell 
DeFuniak Springs 
Thos. F. West 
Milton 
Paul C. Albritton 
Sarasota 


W. W. Wright 
Sanford 
J. C. B. Koonce 
Tavares 
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Clerk 
W. V. Mayfield 
Marianna 
John W. Garwood 
Monticello 


Cullen W. Edwards 
Mayo 


T. C. Smyth 
Tavares 

J. F. Garner 
Fort Myers 
Paul V. Lang 
Tallahassee 


L. W. Drummond 
Bronson 

Wm. H. Walker 
Bristol 


D. F. Burnett, Jr. 
Madison 


Robt. H. Roesch 
Bradenton 

T. D. Lancaster, Jr. 
Ocala 

Jas. R. Pomeroy 
Stuart 

D. Z. Filer 

Key West 

G. C. Burgess 
Fernandina 


D. H. McCallum 
Crestview 


C. E. Simmons 
Okeechobee 

B. M. Robinson 
Orlando 

J. L. Overstreet 
Kissimmee 

Fred E. Fenno 
West Palm Beach 
A. J. Burnside 
Dade City 


Karl B. O’Quinn 
Clearwater 


J. D. Raulerson 
Bartow 


W. A. Williams, Jr. 
Palatka 

Obe P. Goode 

St. Augustine 

P. C. Eldred 

Fort Pierce 

T. W. Jones 
Milton 


J. R. Peacock 
Sarasota 


V. E. Douglas 
Sanford 
W. N. Potter 
Bushnell 


Terms 
2nd Mon. Jan.- 
Apr.-Oct. 
4th Mon. after 4th 
Mon. in May, 3rd 
Mon. after 4th 
Mon. in Oct. 
Tues. after 2nd 
Mon. in June, and 
1st Tues. after 4th 
Mon. in Nov. 


1st Tues. after 1st 


Mon. in May and Oct. 


1st Tues. April-Nov. 


8th Mon. after 4th 
Mon. in March, 5th 
Mon. after 4th Mon. 
in Oct. 

1st Mon. April, 

4th Mon. Sept. 

3rd Mon. March, 
2nd Mon. Oct. 


2nd Mon. April- 
Oct. 


2nd Tues. March, 
38rd Tues. Oct. 
2nd Mon. May- 
Dec. 

2nd Tues. Jan.- 
June 

3rd Mon. April- 
Oct. 

3rd Mon. April, 
4th Mon. Oct. 


2nd Mon. Dec., last 
Mon. in April and 
last Mon. in Aug. 


2nd Tues. May- 
Dec. 
3rd Mon. April- 
Oct. 
1st Mon. April- 
Oct. 
2nd Tues. Feb.- 
Sept. 
1st Tues. April- 
Oct. 


Mon. May- 
Dec. 


2nd Tues. March- 
Oct. 


2nd Mon. March- 
Oct. 
1st Mon. June- 


Dec. 
poe Tues. April- 


ov. 

2nd Mon. after 
2nd Mon. in Jan., 
May, Sept. 


38rd Tues. Jan. 

1st Tues. May, 
8rd Tues. Oct. 
2nd Tues. in Jan. 
4th Tues. in May. 
8rd Mon. April- 
Oct. 
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16th 
Lee 12th 
Leon 2nd 
Levy 8th 
Liberty 2nd 
18th 
5th 
21st 
20th 
4th = 
21st 
17th 
17th 
15th | 
6th 
= — 
| 25th 
21st | 
1st 
| 
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County - Cireuit Judge 
Suwannee 3rd Mallory F. Horne 
Jasper 

Hal W. Adams 
Mayo 

Mallory F. Horne 
Jasper 

Hal W. Adams 
Mayo 

A. Z. Adkins 
Starke 

M. G. Rowe 
Daytona Beach 
Wakulla 2nd E. C. Love 
Quincy 

John B. Johnson 
Tallahassee 

A. G. Campbell 
DeFuniak Springs 
Thos. F. West 
Milton 

D. J. Jones 
Chipley 


Taylor 3rd 


Union 26th 


Volusia 7th 


Walton 1st 


Washington 9th 


Clerk Terms 

J. W. Bryson 2nd Mon. May- 

Live Oak Nov. 

Jas. R. Jackson 4th Mon. March- 

Perry Sept. 

S. T. Dowling 4th Mon. May- 

Lake Butler Nov. 

Samuel D. Jordan 2nd Tues. April- 

DeLand Nov. 

L. L. Pararo 6th Mon. after 4th 

Crawfordville Mon. in March, 
2nd Mon. after 
4th Mon. Oct. 

M. T. Fountain 2nd Mon. Jan., 

DeFuniak Springs May, Sept. 


J. A. Douglas 4th Mon. March- 
Vernon Oct. 


(NOTE: The above list was originally prepared by Hon. Fred. J. Davis, Attorney General, and 
has been re-arranged by Mr. Gov Hutchinson, Secretary Florida State Bar Association. It is 
now republished by permission of Mr. Davis and Mr. Hutchinson). 
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